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U.S. Customs Service 


Treasury Decisions 


(TD. 00-11 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR FEBRUARY 2000 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): February 21, 2000. 


Austria schilling: 


February 1, 2000 ..... $0.070718 
February 2, 2000 ar é 070987 
February 3, 2000 . ste reae bra. aoaiats eee 071852 
February 4, 2000 ..... ae, : 070929 
February 5, 2000 ....... ores ae 070929 
February 6, 2000 ........... , oh 070929 
February 7, 2000 ... ae ; sts 071096 
February 8, 2000 071670 
February 9, 2000 .. 5 ; 072048 
February 10, 2000 eet : 071692 
February 11, 2000 Ns aero ead es ae .071561 
February 12, 2000 ; 071561 
February 13, 2000 a 071561 
February 14, 2000 ............ ; 071096 
February 15, 2000 .... é 071466 
OS RN? | We eeeaeak 071525 
February 17, 2000 ce) ees Culdoetes Rafe 071677 
February 18, 2000 ae - cue .071583 
February 19, 2000 ......... Sidon ce ae gu eG ue ee 071583 
February 20, 2000 . os a DalbecNae Ree eg Ae ae 071583 
February 21, 2000 ........ ee 071583 
February 22, 2000 .. Moh ne hia, brine a = 073109 
February 23, 2000 Matron oa. 8 eG oe 072796 
February 24, 2000 .... ee ee : .072171 


February 25, 2000 ai er tore oa 070950 
February : 


MMOD ane dice Cina sisdiss ; alse caine tenia s Gans .070950 
February 2000 waata ae tenet 070950 
February : 


, 2000 .. ai re each .070267 
February : .070078 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
February 2000 (continued): 
Belgium franc: 
February 1, 2000 ....... $0.024123 


February 
I 


2, 2000 : 024214 
February 3, 2000 ........ : 024509 
February 4, 2000 .. , 024194 
February 5, 2000 ....... esi .024194 
February 6 
February 7, 2000 ...... : .024251 
February 8, 2000 .... ; 024447 
February 9, 2000 ; 024576 
February 10, 2000 . - or a 024455 
February 11, 2000 ... .024410 
February 12, 2000... 024410 
February 13, 2000 .. 024410 
February 14, 2000 024251 
February 15, 2000 ; 024378 
February 16, 2000 .... : 024398 
February 17, 2000 024450 
February 18, 2000 .... 024418 
February 19, 2000 ... 024418 
February 20, 2000 ...... : 024418 
February 21, 2000 .. ; secs 024418 
February 22, 2000 ........ 024938 
February 23, 2000 ‘ : ; ; 024831 
February 24, 2000 . 024618 
February 25, 2000 ... ; 024202 
February 26, 2000 .......... 5 024202 
February 27, 2000 ..... si . 024202 
February 28, 2000 .... ; ee, 3 ed 023969 
February 29, 2000 . ‘ .023904 


AIO ain aise ‘ .024194 


Finland markka: 
February 1, 2000 ; $0.163664 
BGDEUBLY 2, BUUO «..isv.05 esas blanc : ; .164286 
February 3, 2000 ........ ‘ Le vee ‘ .166287 
February 4, 2000 .......... ; 164151 
February 5, 2000 oct sie 164151 
February 6, 2000 arate 164151 
February 7, 2000 .... .164538 
February 8, 2000 ......... : rey 165867 
February 9, 2000 cee Sa .166742 
February 10, 2000 .. ; 5 165917 
February 11, 2000 ...... Savehem ‘ i .165615 
February 12, 2000 ..... a aoe .165615 
February 13, 2000 ....... ei dstoha oe sates 165615 
February 14, 2000 .. =e ae 164538 
February 15, 2000 .... Becta As one tease 165396 
February 16, 2000 SS ee , ere e .165531 
February 17, 2000 ......... ‘ : odes ers 165884 
February 18, 2000 Sor atcratate tow tats Pee ai .165665 
February 19, 2000 ...... 5 wee 165665 
February 20, 2000 ............. a ate : Pesane .165665 
BOUPURIY Diy BOOO 66.5 one sins eke s Bebra : ri .165665 
February 22, 2000 ; eras ae Sate .169197 
February 23, Ecce anes 168474 
February 24, 2000 eee = ate a pe .167027 





U.S. CUSTOMS SERVICE 


FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
February 2000 (continued): 


Finland markka (continued) 


February 
February 
February 
February 


February 


France franc 


February 1, 


Februa 


February 3, 


February 
February 


February 


February § 
February 9, 
February 10 
February 1 


February 1 


February 
February 


mn} . 
reoruary 


February 1 


February 
February 
February 
February 
February 
February 
February 
February 
February 


February 2 


February 


February 0, 


25, 2000 
26, 2000 
27, 2000 
28, 2000 
29. 2000 


2000 
2000 
2000 
4. 2000 
2000 
>, 2000. 
7, 2000 
3, 2000 
2000 
2000 
, 2000 
2 2000 


2000. 


4, 2000 
, 2000 


>, 2000 


, 2000 . 


, 2000 
19. 2000 
20, 2000 
21, 2000 
2. 2000 
, 2000 
2000 
, 2000 
6, 2000 
27, 2000 


ITNNMWW hk 
oI G Ne 


February 28, 2000 
February 29, 2000 


February 2, 2000 
February 3, 2000 
February 4, 2000 


Germany deutsche mark: 
February 1, 2000 . 


February 5, 2000 .. 


February 6, 2000 


February 7, 2000 . 


February 8, 2000 
February 9, 2000 
February 10, 2000 


February 11, 2000 . 


February 12, 2000 


February 13, 2000... 


February 14, 2000 


February 15, 2000... 


February 16, 2000 
February 17, 2000 


February 18, 2000 ... 


$0.164202 
164202 
164202 


162621 


148790 
148790 
148790 
149141 


TENA 


150345 


150117 
150117 
150117 
14914] 
.149918 
150040 
150360 
150162 
150162 
.150162 


.150162 


148836 
.148836 
.148836 
147403 
147007 


497538 
499430 
505514 
499021 
499021 
499021 
500197 
.504236 
506895 
.504389 
.503469 
.503469 
503469 
500197 
.502804 
.503213 
.504287 
.503623 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
February 2000 (continued): 
Germany deutsche mark (continued): 
February 19, ¢ . $0.503623 
February 20, .503623 
February 21, ‘ os .503623 
February 22, .514360 
February 23, : 512161 
February 24, .507764 
February 25, ¢ ; 499174 
February 26, “fe 499174 
February 27, 499174 
February 28, 494368 
February 29, ‘ 493039 


Greece drachma: 


February 1, $0.002933 
February 2, = .002942 


February 3, ‘ .002978 
February 4, .002934 
February 5, ‘ .002934 
February 6, < .002934 
February 7, ‘ .002941 
February 8, ‘ .002965 
February 9, .002982 
February 10, ‘ .002961 
February 11, ‘ 002956 
February 12, .002956 
February 13, .002956 
February 14, ‘ .002936 
February 15, ‘ .002951 
February 16, 002952 
February 17, ae .002954 
February 18, ‘ .002951 
February 19, .002951 
February 20, ¢ .002951 
February 21, ‘ .002951 
February 22, .003013 
February 23, : .003000 
February 24, ¢ Ss .002971 
February 25, 3 .002921 
February 26, .002921 
February 27, .002921 
February 28, 2000 .002896 
February 29, 2000 .002888 


Ireland pound: 


February 1, 2000 $1.235582 
February 2, 2000 1.240280 
February 3, 2000 ; 1.255390 
February 4, 2000 1.239264 
February 5, 2000 ... 1.239264 
February 6, 2000 1.239264 
February 7, 2000 1.242185 
February 8, 2000 1.252216 
February 9, 2000 1.258818 
February 10, 2000 1.252597 
February 11, 2000 1.250311 
February 12, 2000 1.250311 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
February 2000 (continued): 


Ireland pound (continued 
February 13, 2000 
February 14, 2000 
February 15, 2000 .. 
February 16, 2000 
February 17, 2000 
February 18, 2000 . 
February 19, 2000 
February 20, 2000 .. 
February 21, 2000 
February 22, 2000 

February 23, 2000 

February 24, 2000... 

February 25, 2000 . 

February 26, 2000 ... 

February 27, 2000 .. 

February 28, 2000 .... 

February 29, 2000 .. 


Italy lira: 
, 2000 .. 
, 2000 


February 
February 
February 
February 


000503 
; Ss te SERA a ee ore eee: 00050 
, 2000 . ea eat a ; 5 East 000511 
, 2000 .... Ee eae agate ae 000504 


February 
February 
February 
February 9, ‘ arate a esta putes 000512 
February 10, 2000 ........ ackaee teks 000509 
February 11, 2000 ............ res 000509 
February 12, 2000 ........ 5 , p 000509 
Febroary 15, 2000... 0... cece ; ‘ a 000509 
February 14, 2000 

February 15, 2000 ..... 
February 16, 2000... 000508 
February 17, 2000 ... eh 2 ae 000509 
February 18, 2000 .... woarhe aon seme 000509 
February 19, 2000 000509 
February 20, 2000 ; ; , 000509 
February 21, 2000 .. Cor ee rn 000509 
February 22, 2000 Site tata ; ieee 000520 
February 23, 2000 ... : Es re 000517 
February 24, 2000 er .000513 
February 25, 2000 Meant : 000504 
February 26, 2000 000504 
February 27, 2000 . .000504 
February 28, 2000 ee ; eee .000499 
February 29, : ; Saictetslancrd nate enn oees 000498 


, 2000 sae erate y 000504 
7 BUUE . 2.0 a dhe rehab eas a 000505 


000509 


1 
2 
3 
4 
February 5, 2000 ...... Siena oe 000504 
6 
8 


000505 
000508 


Luxembourg franc: 
February 
February 
February 


1 $0.024123 
2 
3, 
February 4, ‘ 
5 
6 


.024214 
024509 
024194 
.024194 
.024194 


February 
February 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
February 2000 (continued): 


Luxembourg franc (continued): 


February 7, ‘ = i aos dived kre Ord Stale ale. an 
February 8 .024447 
February 9, : a ; 024576 
February 10, ‘ ee es: ee 024455 
February 11 m2 oe .024410 
February 12, Ea accaltiases sree ere ste .024410 
February 13, 20 ies Sean vate 024410 
February 14, < Bare ae pete xem ae 024251 
February 15, 2000 ..... , re a 5 024378 
February 16, 2000 ...... : Patattioe Kee acest 024398 
February 17, 2000 ...... alee Jone 024450 
February 18, 2000 etait a dete iil waka ; 024418 
February 19, 2000 .. elation brash velar ale ; 024418 
February 20, 2000 ..... Acie atone Late diceies 024418 
February 21, 2000... cere aa ee 024418 
February 22, 2000 Perc Se ered aeastnuat kre 024938 
February 23, 2000 atatsliees ‘ 024831 
February 24, 2000 .. Aare eters so 024618 
February 25, 2000 POE Se pcteinas Sa ie seats. are 024202 
February 26, 2000 San Canc : 024202 
February 27, 2000 scone cena es® a 024202 
February 28, 2000 ............... a atereser tats 023969 
February 29, 2000 ..... eee ee ates ae 023904 


Netherlands guilder: 


February 
February 
February 
February 
February 
February 
February 


, 2000 < ..... $0.441574 
, 2000 ott 443253 
2000... Se hise ce nari 448652 
2000 eee 442889 
2000 5.53 ee 442889 
2000 : 5 5 oats 442889 
2000 See. Y 443933 
February 8, 2000 .. ee? 447518 
February 9, 2000 Die tauprecocls SPRL pery 449878 
February 10, 2000 .......... ; aa 447654 
February 11, 2000... 446837 
February 12, 2000 5 .446837 
February 13, 2000 ..... Soy 446837 
February 2000 ; ; 443933 
February 2000 446247 
February 16, 2000 ... 5 .446610 
February 17, 447563 
February 18, 446974 
February 19, ‘ 446974 
February 20, : oe .446974 
February 21, ‘ 446974 
February 22, ¢ ee 456503 
February 23, ‘ a 454552 
February 24, .450649 
February 25, ‘ .443026 
February 26, 2 443026 
February 27, ¢ Rey 443026 
February 28, eis 438760 
February 29, : 437580 


OBONoofrwnr 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
February 2000 (continued): 


Portugal escudo: 


February 1, 2000 Sia ers aimee ; ; $0.004854 
February 2, 2000 .. abe pdinmin saree a Be 004872 
February 3, 2000 ...... ee ree uw ana 004932 
February 4, 2000 .... Scare beara onts 004868 
February 5, 2000 . peers 6 : : 004868 
February 6, 2000 .... i olaseitys ateccrerccabiaiaren : 004868 
February 7, 2000 Weameeas eeheiok 004880 
February 8, 2000 ........... ales : ; 004919 
February 9, 2000 ..... m= Hens ein meas mca 004945 
POMTUEG EO, CRD ox 02s 55's. 0:8 whee crecere 30 0h 004921 
February 11, 2000 ........... : 004912 
February 12, 2000...... sata otn etalon 004912 
February 13, 2000 . ewes 004912 
February 14, 2000 .. ; 5 ; : 004880 
February 15, 2000 . ne , 004905 
February 16, 2000 =o ans , 004909 
February 17, 2000 orate . shies ee 004920 
February 18, 2000 . Be eats act Sracim eta 004913 
February 19, 2000 ee 004913 
February 20, 2000 .......... ere ine 004913 
February 21, 2000 . Bidets herald ; ; : : 004913 
February 22, 2000 ......... 004018 
February 23, 2000 . ee aan hacen tes 004996 
February 24, 2000 eames aaron see d , 004954 
February 25, 2000 . Seulaee pe - 004870 
February 26, 2000 . ara eiy re 004870 
February 27, 2000 ......... — eee 004870 
February 28, 2000 es Rogie ese ‘ Maur 004823 
February 29, 2000 ..... ee ae : ; 004810 


South Korea won: 


February 1, 2000 .. : tera ees ra eis : $0.000887 
February 2, 2000 Saieie sistas su enecae as 000884 
February 3, 2000 ....... bed eae eee 000885 
February 4, 2000 .. c/aeacarand ars sate of .000885 
February 5, 2000 .. sian Seatac chs RTA ete er creer fey Contato 000885 
February 6, 2000 eaves pas santa oes 000885 
Fepruary 7, 2000 .. 5. cece. meses ; 000885 
February 8, 2000 ..... ‘ : 3 000885 
February 9, 2000 ....... : sik orang eee 000890 
February 10, 2000 ... mn ae 000892 
February 11, 2000 .... Sear siete ae et ea hee ae 000897 
February 12, 2000 sale a aiataties .000897 
February 13, 2000 ...... Ree aon 000897 
February 14, 2000 aan .000887 
February 15, 2000 
February 16, 2000 
February 17, 2000 
February 18, ¢ 

February 19, ¢ .000886 
February 20, 5 .000886 
February 21, a Sa .000886 
February 22, : ara 000881 
February 28, ‘ Le .000880 
February 24, .000874 


0 
1 
2 
3 
4 


.000887 
.000888 
.000887 
.000886 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
February 2000 (continued): 


South Korea won (continued): 


February 25, 2000 ee ; $0.000880 
February 26, 2000 ..... ane A .000880 
February 27, eee .000880 
February 28, 2000 aie .000881 
February 29, 2000 s .000884 
Spain peseta: 
February 1, 2000 . ere SaNisty Siete es celeste 
February 2, 2000 Ria .005871 
February 3, 2000 hea eies .005942 
February 4, 2000 a, rts uns Na ects ae Rae 005866 
February 5, 2000 ... eee .005866 
February 6, 2000 ; x .005866 
February 7, 2000 .... Re ests .005880 
February 8, satan i =P .005927 
February 9, “—_ .005958 
February 10, rte .005929 
February 11, De ae $b he ae Ss .005918 
February 12, ees Dies sites .005918 
February 13, 2000 isp sk ee wanes .005918 
Fobruary 14,2000 . . ......0555 56: Reese else earn .005880 
February 15, 2000 poreeis Wi .005910 
February 16, 2000 ..... idm 005915 
February 17, 2000 . OTe .005928 
February 18, 2000 . sai .005920 
February 19, .005920 
February 20, Paks .005920 
February 21, : .005920 
February 22, ‘ ee .006046 
February 23, ‘ , Lie teak .006020 
February 24, ooh 005969 
February 25, ‘ .005868 
February 26, Ls .005868 
February 27, 2000 ; .005868 
February 28, 200 sh .005811 
February 29, 2000 .... .005796 


Taiwan N.T. dollar: 


February 1, $0.031496 
February 2 .032468 
February 3 .032468 
February 4 .032468 
February 5, ¢ os .032468 
February 6 .032468 
February 7 .032468 
February 8, : .032520 
February 9, 5 .032626 
February 10, .032626 
February 11, : .032648 
February 12, ‘ .032648 
February 13, : .032648 
February 14, ‘ .032552 
February 15, .032520 
February 16, ‘ .032552 
February 17, .032552 
February 18, .032504 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
February 2000 (continued): 


Taiwan N.T. dollar (continued): 


OURUMUY SOU ANIE Soe odes ec eccum eaccesied Ba aiacu''csn'’a asi eo 
February 20, .032504 
el ae ne ere ere Sears eae ares .032504 
February 22, 032468 
February 23, 4 032468 
February 24, ‘ Rest 032415 
February 25, 5 arte aa 032468 
February 26, < .032468 
February 27, : ; .032468 
February 28, ; .032468 
February 29, ‘ seures .032510 


Dated: March 1, 2000. 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 


(T.D. 00-12) 
RETRACTION OF REVOCATION NOTICE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: General notice; correction. 


SUMMARY: This document corrects an erroneous Treasury Decision 


(T.D.) designation on a document recently published in the Federal Reg- 
ister. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On February 25, 2000, Customs published in the Federal Register 
(65 FR 10152) a general notice advising the public that three Customs 
broker license references had been erroneously included in a list of re- 
voked Customs broker licenses previously published in the Federal Reg- 
ister. However, that February 25, 2000, notice was incorrectly 
designated in the headings section as Treasury Decision (T.D.) 00-9; the 
designation should have read “T.D. 00-12”. This document corrects 
that designation error. 
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CORRECTION OF PUBLICATION 
In the general notice published in the Federal Register at 65 FR 
10152 on February 25, 2000, as Treasury Decision 00-9, the reference 
to “T.D. 00-9” in the headings section is corrected to read “T.D. 00-12”. 
Dated: February 28, 2000. 


HAROLD M. SINGER, 
Chief, 
Regulations Branch. 


{Published in the Federal Register, March 2, 2000 (65 FR 11267)] 


19 CFR Parts 12 and 178 
(T.D. 00-13) 
RIN 1515-AC04 


IMPORTATION OF CHEMICALS SUBJECT TO THE 
TOXIC SUBSTANCES CONTROL ACT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document sets forth final amendments to the Cus- 
toms Regulations regarding submission of an importer’s certification 
in connection with the importation of chemical substances subject to 
the Toxic Substances Control Act. The regulatory amendments reduce 
the regulatory burden by permitting use of a blanket certification for 
multiple shipments in lieu of a separate certification for each individual 
shipment. The final regulations also continue the present practice of al- 
lowing some flexibility regarding presentation of the required certifica- 
tion with the entry documentation for an individual shipment. 


EFFECTIVE DATE: March 30, 2000. 


FOR FURTHER INFORMATION CONTACT: Brad Lund, Office of 
Field Operations (202-927-0192). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
The Toxic Substances Control Act (TSCA) (15 U.S.C. 2601 et seg.) was 
enacted by Congress, among other things, to protect human health and 
the environment by requiring testing and necessary use restrictions on 
certain chemical substances. Section 13 of Title I of the TSCA (15 U.S.C. 
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2612) governs the entry of those chemical substances into the customs 
territory of the United States and authorizes the Secretary of the Trea- 
sury to refuse entry of any chemical substance that (1) fails to comply 
with any rule in effect under the TSCA or (2) is offered for entry in viola- 
tion of section 5 or 6 of Title I (15 U.S.C. 2604 or 2605) or Title IV (15 
U.S.C. 2681 et seq.) or in violation of a rule or order under section 5 or 6 
or Title IV or in violation of an order issued in a civil action brought un- 
der section 5 or under section 7 of Title I (15 U.S.C. 2606) or under Title 
IV. Section 13 also sets forth procedural and other requirements in con- 
nection with an entry refusal and authorizes the Secretary of the Trea- 
sury, after consultation with the Administrator of the Environmental 
Protection Agency (EPA), to issue rules for the administration of sec- 
tion 13. 

The regulations implementing section 13 are contained in 
§§ 12.118-12.127 of the Customs Regulations (19 CFR 12.118-12.127). 
Within those regulations, § 12.121 concerns reporting requirements. 
Paragraph (a) of that section covers chemical substances imported in 
bulk or as part of a mixture and provides for submission of a signed cer- 
tification by the importer or his authorized agent stating, in the alter- 
native, (1) that all chemical substances in the shipment comply with all 
applicable rules or orders under the TSCA and that the importer is not 
offering a chemical substance for entry in violation of the TSCA or any 
rule or order thereunder (a positive certification) or (2) that all chemi- 
cals in the shipment are not subject to the TSCA (a negative certifica- 
tion). Paragraph (a) further requires that the certification be filed with 
the director of the port of entry before release of the shipment and pro- 
vides that the certification may appear as a typed or stamped statement 
(1) on the entry document or commercial invoice, or on a preprinted at- 
tachment to the entry document or commercial invoice, or (2) in the 
case of a release under a special permit for an immediate delivery under 
§ 142.21 of the Customs Regulations (19 CFR 142.21) or in the case of 
an entry under § 142.3 of the Customs Regulations (19 CFR 142.3), on 
the commercial invoice or an attachment to the commercial invoice. 
Paragraph (b) of § 12.121 provides that the provisions of paragraph (a) 
apply to a chemical substance or mixture as part of an article only if re- 
quired by a rule or order under the TSCA. Paragraph (c) of that section 
provides that a certification under paragraph (a) may be signed by 
means of an authorized facsimile signature. 

On January 9, 1990, Customs published a notice of proposed rule- 
making in the Federal Register (55 FR 738) to amend § 12.121. The pro- 
posed amendments included the following changes to paragraph (a): 
(1) to provide for placement of the typed or stamped certification state- 
ment only on the invoice used in connection with the entry and entry 
summary procedures (and, thus, no longer on the entry document or on 
an attachment to the entry document or commercial invoice); and (2) in 
the case of entries or entry summaries processed electronically, to pro- 
vide for a certification statement in the form of a certification code 
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transmitted as part of the Automated Broker Interface (ABI) transmis- 
sion. In addition, in order to simplify procedures for importers who reg- 
ularly import chemicals, it was proposed to add a new paragraph (b) to 
permit the use of “blanket” certifications, with a consequential rede- 
signation of present paragraphs (b) and (c) as (c) and (d), respectively. 
Finally, it was proposed to make a conforming change to newly redesig- 
nated paragraph (c), consisting of the addition of a reference to new 
paragraph (b). The notice solicited comments from the public on the 
proposals, and the public comment period closed on March 12, 1990. On 
January 22, 1990, Customs published in the Federal Register (55 FR 
2100) acorrection document setting forth, with regard to the proposed 
blanket certification procedure, a statement regarding collection of in- 
formation review requirements under the Paperwork Reduction Act of 
1980 (44 U.S.C. 3504(h)). 


DISCUSSION OF COMMENTS 


A total of 19 commenters responded to the solicitation of comments 
in the January 9, 1990, notice. A summary of the submitted comments, 
and the Customs responses to those comments, are set forth below. 


Comment: 


Thirteen commenters were opposed to the proposal regarding inclu- 
sion of the certification only on the commercial invoice, and two com- 
menters were in favor of that proposal. Comments against the proposal 


cited the procedural burden and inefficiency that would result from the 
proposed restriction, particularly in view of the unavailability of the 
original invoice for some shipments, the lack of sufficient space on the 
invoice, the need for a separate certification document in order to avoid 
delays in the case of air shipments, express consignment shipments and 
shipments from contiguous countries, and the lack of control by the im- 
porter of record where the certification is placed on the invoice by 
another party. 


Customs response: 


The proposal in question was not intended to increase the regulatory 
burden or to have any of the other adverse effects cited by these com- 
menters. Based on the submitted comments and as a result of further 
review of this matter, including consultation with the EPA which raised 
the issue that the proposal was intended to address, Customs has deter- 
mined that it would be preferable to maintain the status quo under 
which the importer has the option of including the certification on the 
commercial invoice or on the entry document or on an attachment to 
the commercial invoice or entry document. Accordingly, the text of 
§ 12.121, as set forth below, continues to reflect the substance of the cur- 
rent regulatory text in this regard. 


Comment: 


One commenter requested that the TSCA certification be made a re- 
quirement for the entry summary rather than a condition of entry. 
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Customs response: 


As indicated above, the TSCA refers specifically to the “entry” of 
chemical substances into the Customs territory of the United States. 
Given the wording of the statute and the clear purpose of the TSCA, 
which is to protect the health and safety of the general public, the regu- 
lation in question must apply for admissibility purposes (that is, when a 
determination is made as to whether the imported merchandise may be 
released from Customs custody into the commerce of the United States) 
rather than in connection with a subsequent filing of the entry summa- 
ry. Accordingly, the suggestion of this commenter should not be 
adopted. 


Comment: 


Ten commenters specifically supported the proposed blanket certifi- 
cation procedure, four commenters were against it, and two comment- 
ers stated that the blanket certification should be optional rather than 
mandatory. Of the four comments against the proposal, two comment- 
ers argued that a blanket procedure is not feasible where imported mix- 
tures are involved because changes in the chemical composition of a 
product prior to export could render the blanket certification inaccu- 
rate. The other two commenters stated that the proposal would not 
work in practice because it does not provide for nationwide acceptance 
of the blanket certification but rather requires separate approval at the 
local level. 


7 + . 
Customs response: 


While it is true that changes in the composition of an imported prod- 
uct could negate the applicability of a previously approved blanket cer- 
tification, Customs notes that the importer of record is always 
responsible for ascertaining the true facts regarding an individual im- 
port transaction, including for purposes of deciding whether it would be 
appropriate to rely on a blanket certification on file with Customs. With 
regard to the lack of provision for nationwide acceptance of a blanket 
approval, Customs remains of the view that, for operational purposes, 
approval must take place at the local port level. 

Customs believes that the significant number of favorable comments 
supports the appropriateness of the blanket certification procedure 
which was intended to simplify procedures and thus reduce the overall 
regulatory burden on the importing public. Accordingly, § 12.121, as set 
forth below, incorporates the proposed blanket certification procedure. 

With regard to the optional versus mandatory issue, Customs be- 
lieves that the regulatory text clearly gives the importer the option (and 
thus does not impose a requirement) of using the blanket certification 
procedure, subject only to the port director’s exercise of his discretion in 
accepting the blanket certification. 


Comment: 


Three commenters proposed elimination of the TSCA certification 
for merchandise subject to FDA 701 requirements and for pesticides 
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subject to the Federal Insecticide, Fungicide, and Rodenticide Act (FI- 
FRA), as exempted in section 3 of the TSCA and identified in the EPA 
publication “Toxic Substances Control Act, A Guide for Chemical Im- 
porters/Exporters.” 


Customs response: 


Customs has been advised by EPA that the Guide referred to by these 
commenters provides that articles as defined in the Guide and tobacco 
and tobacco products do not require a certification but that food items 
and pesticides require a negative certification, and EPA also suggested 
to Customs that the Guide would become confusing in the step-by-step 
instructions for importers if the negative certification for food items 
and pesticides were to be eliminated. Moreover, while EPA advised Cus- 
toms that a negative certification would not be needed if the shipment is 
accompanied by the appropriate form identifying the merchandise as a 
pesticide or as a food, food additive, drug, cosmetic or device, as is sug- 
gested in the Guide, Customs notes that this approach would not appre- 
ciably reduce the regulatory burden on importers. Accordingly, 


Customs believes that the suggestions of these commenters should not 
be adopted. 


Comment: 


Seven commenters requested that the regulatory text provide for a 
waiver of the certification requirement for small shipments, samples, 


low value shipments, mail shipments, and shipments imported for re- 
search and development purposes. 


Customs response: 


The EPA has advised Customs that automatic waivers of the certifica- 
tion requirement should not be provided for in the regulatory text be- 
cause authority to grant waivers must remain with the EPA for 
consideration on a case-by-case basis; the Guide referred to in the pre- 
ceding comment discussion sets forth the procedures applicable to the 
issuance of such waivers by the EPA. Therefore, the suggestion of these 
commenters should not be adopted. 


OTHER CHANGES TO THE REGULATORY TEXTS 

In addition to the changes to the proposed regulatory text discussed 
above in connection with the public comments, Customs has deter- 
mined that a number of other changes should be made both to the pro- 
posed text and to the present § 12.121 text based on further internal 
review. The principal additional change involves removal of the pro- 
posed new language dealing with entries or entry summaries processed 
electronically: On reconsidering this proposed text, Customs has con- 
cluded that it is generally preferable not to set forth specific electronic 
procedures in a narrow regulatory context but rather to cover them in 
the context of overall electronic procedures as those procedures are de- 
veloped and implemented. In addition, the structure of the paragraphs 
under § 12.121 has been modified without change in substance by set- 





ting forth the basic certification requirement in new paragraph (a)(1) 
+h 


and by covering all filing procedures he blanket procedure 
which operates as an exception to the normal entry-by-entry filing oe 


ncludin 


cedure) in new paragrapl 2). Also, language ia been included in 
the introductory | 

blanket procedure 1 product th: at con- 
forms to the product description contained in the blanket certification 
filed wit! ustoms. Finally, a number nonsubstantive 


. : 1 1 
changes have been made to enhance the clarity of the regulatory text. 


Accordingly Dasea OI tne C I ent “ecelvec ind ti! 


ne analysis ol 
those comments and based on the additional considerations as dis- 
cussed above, Customs believes that the proposed re 


ments 


culatory amend- 
changes as 


discussed above and set forth below. As a consequence of the — on of 


these substantive regulatory amendments, this document also includes 


an appropriate updaie of the list of information collection approvals 


contained in § 178.2 of the Customs Regulations (19 CFR 
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“significant regulatory 
action” as 


Pursuant to the provisions of t egulatory Flexibility Act (5 U.S.C 
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ulatory burden « he public. Accordingly, the amendments are not 
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the amendments are specifically directed t 
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The collection of information contained in this final rule has been re- 


viewed and approved by the Office of Management and Budget (OMB) 
in accordance with the Paperwork Reduction Act (44 U.S.C. 3507) un- 
der control number 1515-0178. An agen 


; ynauct or sponsor, 
and a person t required to respond to, a collection of information 
inless it displays a valid control number assigned by OMB 
The collection of information in this final rule is in § 12.121. This in- 
ions of chemical sub- 
stances unde » Toxic Substances Control Act (TSCA) and will be 
used by the U.S. Customs Service to verify compliance with TSCA re- 
quirements on importe ed chemicals. The likely respondents are busi- 
ness organizations inc rc i eres exporters and manufacturers. 
The estimated average annual burden associated with the collection 
of information in this final rule is 2 minutes per respondent or record- 


keeper. Comments concerning the accuracy of this burden estimate and 


formation is required in connection with importat 
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suggestions for reducing this burden should be directed to the U.S. Cus- 
toms Service, Information Services Group, Office of Finance, 1300 
Pennsylvania Avenue, N.W., Washington, D.C. 20229, and to OMB, 
Attention: Desk Officer for the Department of the Treasury, Office of 
Information and Regulatory Affairs, Washington, D.C. 20503. 
DRAFTING INFORMATION 

The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 

LIST OF SUBJECTS 

19 CFR Part 12 

Customs duties and inspection, Labeling, Marking, Reporting and 
recordkeeping requirements. 
19 CFR Part 178 

Administrative practice and procedure, Exports, Imports, Reporting 
and recordkeeping requirements. 

AMENDMENTS TO THE REGULATIONS 
Accordingly, for the reasons stated in the preamble, Parts 12 and 178, 


Customs Regulations (19 CFR Parts 12 and 178), are amended as set 
forth below. 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The authority citation for Part 12 continues to read in part as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 


* * * * * * * 


Sections 12.118 through 12.127 also issued under 15 U.S.C. 2601 et 
seq.; 

2. Section 12.121 is revised to read as follows: 
§ 12.121 Reporting requirements. 


(a) Chemical substances in bulk or mixtures—(1) Certification re- 
quired. The importer of a chemical substance imported in bulk or as 
part of a mixture, or the authorized agent of such an importer, must cer- 
tify either that the chemical shipment is subject to TSCA and complies 
with all applicable rules and orders thereunder, or that the chemical 
shipment is not subject to TSCA, by signing and filing with Customs 
one of the following statements: 


I certify that all chemical substances in this shipment comply 
with all applicable rules or orders under TSCA and that I am not 
offering a chemical substance for entry in violation of TSCA or any 
applicable rule or order thereunder. 


I certify that all chemical substances in this shipment are not 
subject to TSCA. 
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(2) Filing of certification—(i) General. The appropriate certification 
required under paragraph (a)(1) of this section must be filed with the 
director of the port of entry before release of the shipment and, except 
when a blanket certification is on file as provided for in paragraph 
(a)(2)(ii) of this section, must appear as a typed or stamped statement: 

(A) On an appropriate entry document or commercial invoice or on 
an attachment to that entry document or invoice; or 

(B) In the event of release under a special permit for an immediate 
delivery as provided for in § 142.21 of this chapter or in the case of an 
entry as provided for in § 142.3 of this chapter, on the commercial in- 
voice or on an attachment to that invoice. 

(ii) Blanket certifications. A port director may, in his discretion, ap- 
prove an importer’s use of a “blanket” certification, in lieu of filing a 
separate certification for each chemical shipment, for any chemical 
shipment that conforms to a product description provided to Customs 
pursuant to paragraph (a)(2)(ii)(A) of this section. In approving the use 
of a “blanket” certification, the port director should consider the reli- 
ability of the importer and Customs broker. Approval and use of a 
“blanket” certification will be subject to the following conditions: 

(A) A “blanket” certification must be filed with the port director on 
the letterhead of the certifying firm, must list the products covered by 
name and Harmonized Tariff Schedule of the United States subheading 
number, must identify the foreign supplier by name and address, and 
must be signed by an authorized person; 

(B) A “blanket” certification will remain valid, and may be used, for 
1 year from the date of approval unless the approval is revoked earlier 
for cause by the port director. Separate “blanket” certifications must be 
approved and used for chemical substances that are subject to TSCA 
and for chemical substances that are not subject to TSCA; and 

(C) An importer for whom the use of a “blanket” certification has 
been approved must include, on the invoice used in connection with the 
entry and entry summary procedures for each shipment covered by the 
“blanket” certification, a statement referring to the “blanket” certifica- 
tion and incorporating it by reference. This statement need not be 
signed. 

(b) Chemical substances or mixtures as parts of articles. Each import- 
er of a chemical substance or mixture as part of an article must comply 
with the certification requirements set forth in paragraph (a) of this 
section only if required to do so by a rule or order issued under TSCA. 

(c) Facsimile signatures. The certification statements required under 
paragraph (a)(1) of this section may be signed by means of an autho- 
rized facsimile signature. 
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PART 178—APPROVAL OF 
INFORMATION COLLECTION REQUIREMENTS 


1. The authority citation for Part 178 continues to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 


2. Section 178.2 is amended by adding a new listing to the table in nu- 
merical order to read as follows: 


§ 178.2 Listing of OMB control numbers. 


19 CFR Section Description OMB Control No 


~ - * * 


Approvalofblanketcertificationunder 1515-0173 
the Toxic Substances Control Act. 


* * - 


RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: December 7, 1999. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, February 29, 2000 (65 FR 10701)] 


(T.D. 00-14) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR FEBRUARY 2000 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 00-1 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): February 21, 2000. 


Australia dollar: 


February 22, 2000 $0.625700 
February 23, 2000 .619600 
February 24, 2000 .614400 
February 25, 2000 .617500 
February 26, 2000 .617500 
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FOREIGN CURRENCIES—Variances from quarter]; 
2000 (continued): 


Australia dollar (continued) 
Febru: 27, 2000 
February 28, 2000 . 
Febr uary 29, 2000 


Denmark krone 


February 28, 2000 
February 29, 2000 
Japan yen 
2000 
2, 2000 
2000 
4.2000 
2000 
ry 6, 2000 
7, 2000 
8. 2000. 
-y 9, 2000 
vy 10, 2000 


000 


9 
ii, 4 
9 


, 2000 

13, 2000 

2000 

, 2000 

», 2000 

, 2000 

, 2000 

19, 2000 

20, 2000 

2000 

2000 

2000 

4, ZUU0 . 

, 2000 

26, 2000 

, 2000 

February 28, 2000 

February 29, 2000 

New Zealand dollar: 

, 2000 
, 2000 


February 1 
2 
February 3, 2000 . 
\ 
* 
5 


February 


, 2000 . 
February 5, 2000 
February 6, 2000 
February 7, 2000 . 
February 8, 2000 
February 9, 2000 .. 
February 10, 2000 .. 
February 11, 2000 .. 
February 12, 2000... 
February 13, 2000 . 
February 14, 2000 .. 
February 15, 2000 . 
February 16, 


February 
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FOREIGN CURRENCIES—Variances from quarterly rates for February 
2000 (continued): 


New Zealand dollar (continued): 


February 17, 


February 18, ‘ 


February 19, 


February 20, 
February 21, ‘ 
February 22, ‘ 


February 23, 


February 24, ¢ 


February 25, 


February 26, ‘ 


February 27, 
February 28, 
February 29, 


Norway krone: 


February 29, 


$0.493700 
490900 
.490900 
490900 
490900 
491700 
485500 
.486700 
488200 
.488200 
488200 
.484600 
.486500 


$0.119318 


Switzerland franc: 
February 28, .. $0.601866 
February 29, 2 ie .600060 
Dated: March 1, 2000. 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 





U.S. Customs Service 


General Notices 


RENEWAL OF THE 
GENERALIZED SYSTEM OF PREFERENCES 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: The Generalized System of Preferences (GSP) is a renew- 
able preferential trade program that allows the eligible products of des- 
ignated developing countries to directly enter the United States free of 
duty. The GSP program expired on June 30, 1999, but has been renewed 
through September 30, 2001, effective December 17, 1999, with retro- 
active effect to July 1, 1999, by a provision in the Ticket To Work and 
Work Incentives Improvement Act of 1999. This document provides no- 
tice to importers that Customs is again accepting claims for GSP duty- 
free treatment for merchandise entered, or withdrawn from a 
warehouse, for consumption and that Customs is processing refunds on 
all duties paid, with interest from the date the duties were deposited, on 
GSP-eligible merchandise that was entered during the period that the 
GSP program was lapsed. 


FOR FURTHER INFORMATION CONTACT: For general operational 
questions: 


Formal entries, Leon Hayward, 202-927-9704; 
Informal entries, John Considine, 202-927-0042; 
Mail entries, Robert Woods, 202-927-1236; 
Passenger claims, Wes Windle, 202-927-0167. 

For specific questions relating to the Automated Commercial Sys- 
tem: James Halpin, Office of Information and Technology, 
703-921-7128. 

Questions from filers regarding ABI transmissions should be di- 
rected to their ABI client representatives. Persons with other questions 
regarding this notice may contact Leon Hayward, International Agree- 
ments, 202-927-9704. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Section 501 of the Trade Act of 1974, as amended (19 U.S.C. 2461), au- 
thorizes the President to establish a Generalized System of Preferences 


21 





CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 11, MARCH 15, 2000 


(GSP) to provide duty-free treatment for eligible articles imported di- 
rectly from designated beneficiary countries for specific time periods. 
Pursuant to 19 U.S.C. 2465, as amended by section 1011(a) of Pub.L. 
105-277, 112 Stat. 2681, duty-free treatment under the GSP program 
expired on June 30, 1999. 

On December 17, 1999, the President signed the Ticket To Work and 
Work Incentives Improvement Act of 1999 (Pub.L. 106-170, 113 Stat. 
1860). Section 508 of Pub.L. 106-170 pertains to the extension of duty- 
free treatment and the retroactive application for certain liquidations 
and reliquidations under the GSP Section 508 provides that GSP duty- 
free treatment shall be applied to eligible articles from designated bene- 
ficiary countries that are entered, or withdrawn from warehouse, for 
consumption on or after July 1, 1999, through September 30, 2001. 
Further, regarding any entries made after June 30, 1999 through De- 
cember 16, 1999, to which duty-free treatment would have applied if 
GSP had been in effect during that time period, any duty paid with re- 
spect to any such entry shall be refunded provided that a request for liq- 
uidation or reliquidation of that entry, containing sufficient 
information to enable Customs to locate the entry or to reconstruct the 
entry if it cannot be located, is filed with Customs by June 14, 2000 
(within 180 days after the date of Pub.L. 106-170’s enactment). 

Recognizing the impact that retroactive renewal and consequent nu- 
merous reliquidations will have on both importers and Customs, Cus- 
toms developed a mechanism to facilitate refunds (see, Federal Register 
Notice of June 4, 1997, 62 FR 30672). On January 7, 2000, Customs be- 
gan processing refunds due to the recent renewal of the GSP Customs 
expects the processing of refunds to take from four to eight weeks for 
certain formal Automated Broker Interface (ABI) entries. 


DuTy-FREE ENTRY SUMMARIES 


Effective December 17, 1999, filers again are entitled to file GSP-eli- 
gible entry summaries without the payment of estimated duties. 


REFUNDS WITH INTEREST 
A. Formal Entries 

Customs will liquidate or reliquidate all affected entry summaries 
and refund any duties deposited for items qualifying for GSP and for 
which requests for liquidation or reliquidation are timely filed. Field 
locations shall not issue GSP refunds except as instructed to do so by 
Customs Headquarters. 

If an ABI entry summary was filed with payment of estimated duties 
using the Special Program Indicator (SPI) for the GSP (the letter “A”) 
as a prefix to the tariff number, no further action by the filer is required; 
filings with the SPI “A” will be treated as conforming requests for re- 
funds. If an ABI entry summary was filed with payment of estimated 
duties without the use of the SPI “A” as a prefix to the tariff number, a 
refund of duties deposited must be requested in writing as described be- 
low for non-ABI entry summaries. 
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Non-ABI filers must request a refund in writing from the Port Direc- 
tor at the port of entry by June 14, 2000, regardless if they previously 
designated a refund on the Customs Form 7501 by using the SPI “A” 
code. The letter may cover either single entry summaries or all entry 
summaries filed by an individual filer at a single port. To expedite re- 


funds, Customs recommends the following information be included in 
each letter: 


1. Astatement requesting a refund, as provided by section 508 of 
the Ticket To Work and Work Incentives Improvement Act of 1999; 

2. An enumeration of the entry numbers and line items for which 
refunds are requested; and 

3. The amount requested to be refunded for each line item and 
the total amount owed for all entry summaries. 


Interest on duties deposited will be paid, pursuant to section 505 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1505), based on the quar- 
terly Internal Revenue Service interest rates used to calculate interest 
on refunds of Customs duties as follows: 

July 1, 1999—December 16, 1999 
Corporate Rate 71% 
Non-Corporate Rate 8% 


B. Informal Entries Filed via ABI 


Refunds with interest on informal entries filed via ABI on a Customs 
Form 7501 with the SPI “A” will be processed in accordance with the 
procedures discussed above. 


C. Mail Entries 


The addressees on mail entries must request a refund of GSP duties 
and return it, along with a copy of the CF 3419A, to the appropriate In- 
ternational Mail Branch (address listed on bottom right hand corner of 
CF 3419A). It is essential that a copy of the CF 3419A be included, as 
this will be the only means of identifying whether GSP products have 
been entered and estimated duties and fees have been paid. 


D. Baggage Declarations and Non-ABI Informals 

If travelers/importers wrote a statement directly on their Customs 
declarations (CF 6059B) or informal entries (CF 363 or CF 7501) re- 
questing a refund, no further action by the traveler/importer will be re- 
quired; the statement will be treated as a conforming request for a 
refund. Failure to request a refund in this manner does not preclude a 
traveler/importer from otherwise making a timely request in writing, 
as described above for non-ABI filers. 


Dated: February 25, 2000. 


ROBERT J. MCNAMARA, 
Acting Assistant Commissioner, 
Field Operations. 
{Published in the Federal Register, March 2, 2000 (65 FR 11367)] 
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COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 2-2000) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of January 1999 follow. 
The last notice was published in the CUSTOMS BULLETIN on February 16, 
2000. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W,, Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
Chief, Intellectual Property Rights Branch, (202) 927-2330. 
Dated: February 28, 2000. 
JOANNE ROMAN STUMP 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 1, 2000. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


ETC 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO 
CLASSIFICATION OF VALERIAN HERBAL TABLETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of classification ruling letter 
and revocation of treatment relating to the classification of valerian 
herbal tablets. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter, NY A82970, dated 
May 10, 1996, pertaining to the tariff classification of valerian herbal 
tablets and any treatment previously accorded by the Customs Service 
to substantially identical transactions. Comments are invited on the 
correctness of the intended action. 


DATE: Comments must be received on or before April 14, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: General Classification Branch, 1300 Pennsylvania Avenue. 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, 202-927-1396. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to modify a ruling letter per- 
taining to the tariff classification of valerian herbal tablets. Although in 
this notice Customs is specifically referring to one ruling, New York 
Ruling Letter (NY) A82970, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing data bases 
for rulings in addition to the one identified. No further rulings have 
been found. This notice will cover any rulings on this merchandise 
which may exist but have not been specifically identified. Any party 
who has received an interpretive ruling or decision (i.e., ruling letter, 
internal advice memorandum or decision or protest review decision) on 
the merchandise subject to this notice, should advise the Customs Ser- 
vice during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by the Customs Service to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of the 
United States (HTSUS). Any person involved in substantially identical 
transactions should advise Customs during this notice period. An im- 
porter’s failure to advise the Customs Service of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or their 
agents for importations of merchandise subsequent to this notice. 
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In NY A82970, dated May 10, 1996, the classification of a product 
commonly referred to as valerian herbal tablets was determined to be in 
heading 3004.90.9030, HTSUS. This ruling letter is set forth in “Attach- 
ment A” to this document. Since the issuance of that ruling, Customs 
has had a chance to review the classification of this merchandise and 
has determined that the classification is in error. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NY 
A82970, and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 963749 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: February 25, 2000. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
New York, NY, May 10, 1996. 
CLA-2-21:RR:NC:FC:228 A82970 
Category: Classification 
Tariff No. 2106.90.9998, 


3004.90.9030 and 3304.99.5000 
Mr. MIKE NACACHIAN 


NAKA SALES LTD 
53 Queens Plate Drive Unit #3 
Etobicoke, Ontario Canada M9W 6P1 


Re: The tariff classification of an herbal oil and food supplements from Germany and Can- 
ada. 


DEAR MR. NACACHIAN 


In your letter dated April 15, 1996 you requested a tariff classification ruling. 

Five samples, submitted with your letter, were examined and disposed of. Artichoke 
Herbal Pills are white discs said to be composed of artichoke powder and dry artichoke ex- 
tract. Supr-IM Formulaare clear gelatin capsules, filled with a dry powder, said to be a mix- 
ture of five different herbs. Both products are put up in plastic containers, with a 
recommended dosage of one to two capsules or pills, three times a day. Chol-Guard Fibre 
Drink is a dry, brown substance, in the form or small, thin, fragile flakes. The stated ingre- 
dients are high-pectin apple extract, apple fiber, and lemon. According to package direc- 
tions, one tablespoon of this product is to be mixed with water, fruit juice or milk, and, after 
allowing the mixture to stand for one to two minutes, drunk. It is recommended that the 
product be taken two to three times a day. Valerian Herbal Tablets are white discs said to 
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contain valerian root extract and hop extr 

with a recommended dosage of two tablets short! 
Liquid Herbs isa pale green li 

described as a concentrated 

other plant extract 


The applic 


Mr. MIKE Na 

NAKA SALES | 

53 Queens Plate Drive, Unit #: 
Etobicoke, Ontar Canada M9W 6P1 


Re: Valerian Herbal Tablets; NY A82970 Mod 


DEAR MR. NACACHIA 

In response to your letter dated April 15, 1996, the Director, Customs National Commod- 
ity Specialist Division, New York, issued you New Y Ru Letter (NY) A82970 on May 
10, 1996, which addressed the tariff classification of several articles under the Harmonized 
TariffSchedule of the United States (HTSUS). That ruling classified Valerian Herbal Tab- 
lets in subheading 3004.90.9030, HTSUS, which provic yr medicaments * consisting 
of mixed or unmixed products for therapeutic or prophylactic uses, put up in measured 
doses or in forms or packings for retail sale * her her medicaments pri- 


marily affecting the central nervous system * * nvu ts, hypnotics and sedati- 


ves. We have reviewed this ruling and determined that NY A82970 incorrectly classified the 
Valerian Herbal Tablets. Classifications of the other articles in that ruling are not affected 
by this ruling 
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Facts: 


The merchandise under consideration, Valerian Herbal Tablets, 
ing request as being a “health food supplement for human use”. The Valer 
lets are white disks said to contain valerian root extract and hop extract 
described as a sleeping aid, with a recommended dosage of two tablets short 
to bed. 
Issue: 

What is the classification of Valerian Herbal Extract 
Law and Analysis: 

Merchandise is classifiable under the Harmonized Tariff Sch« 
(HTSUS) in accordance with the General Rules of Interpreta 
detail of the HTSUS is such that virtually all goods are classi ay 
that is, according to the terms of the headings of the tariffschedule and any 
or Chapter Notes. In the event that the goods cannot be classified solely 
1, and if the headings and legal notes do not otherwise require, tl 
then be applied in order. 

In understanding the language of the HTSUS, the Harmor 
and Coding System Explanatory Notes may be utilized 
though not dispositive or legally binding, provide a comment: 
ing of the HTSUS, and are generally indicative of the 
headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Augu 


The headings under consideration are as follows 


1302 Vegetable saps and extracts; pectic sul 
agar-agar and other mucilagesand th 
derived from vegetable products 

Vegetable saps and extracts 

1302.19 Other: 

Ginseng; substances havir 
therapeutic properties 


1302.19.40 Other. 
1302.19.4040 Other. 
2106 Food preparations not elsewhere specifie 
2106.90 Other 

Other: 

Other 
Other: 
Other 


2106.90.9998 Other 

3004 Medicaments (excluding goods of heading 3 
ing of mixed or unmixed products for therapeuti: 
put up in measured doses or in forms or packi! 


* 


Other 
3004 90 Other 


* 


Medicaments primarily affecti 


* * 


3004.90.9030 Anticonvulsants, hypnotics and se 
We first consider heading 1302, HTSUS, for classification of t 
upon the language of the heading which reads: “Vegetable saps and extrac 
or not modified, * * *.” However, the ENs to heading 1302 state that “1 
and extracts of this heading are generally raw materials for various manuf: 
ducts. They are excluded from the heading when, because of the addition of other sub- 
stances, they have the character of food preparations, medicaments, etc.” Therefore, it i 


t1s 
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not only the addition of substances to extracts, but, rather the condition of the final product 
that is determinative of classification. In this article, not only has hop extract been added, 
but the valerian extract has been processed into tablet form. Thus, the article can no longer 
be considered a raw material and is not eligible for classification in heading 1302 

With regard to classification in heading 3004, HTSUS, Customs notes that it has consis- 
tently rejected the contention that herbal products are medicaments of heading 3004, 
HTSUS, stating that, in accordance with the language of EN 30.04, if a product contains 
parts of plants mixed with other substances and is used to promote general health and well- 
being it is not a medicament of heading 3004, HTSUS, but rather a food supplement of 
heading 2106, HTSUS. Customs has also maintained that 3004 excludes products which 
are put up for the purpose of maintaining health or well-being, but which have no indica- 
tion as to use for the prevention or treatment of any disease or ailment. See Headquarters 
Ruling Letters (HQ) 083000, issued September 19, 1990; 952278, dated January 26, 1993 
and 962335, dated February 3, 2000. Noevidence has been provided that the Valerian Herb- 
al Tablets are intended to be used for therapeutic or prophylactic purposes, a requirement 
for classification in heading 3004, HTSUS. Accordingly, we cannot classify the article in 
heading 3004. 

In HQ 953679, dated February 3, 1994, Customs ruled that Valerian Root Extract de- 
scribed as “a capsule of valeric acids in a base of wild East Indian Valerian root” was classi- 
fied in heading 2106, HTSUS. The subject Valerian Herbal extract is a similar product to 
the article in that ruling. 

For the above reasons, the Valerian Herbal Extract is properly classified in subheading 
2106.90.9998, HTSUS, as a food preparation not elsewhere specified or included, * * *, 
other. 

Holding: 

Valerian Herbal Extract in tablet form is classified in subheading 2106.90.9998, HTSUS 
which provides for food preparations not elsewhere specified or included: other: other: oth- 
er: other: other: other: other. 

NY A82970, dated May 10, 1996, is modified in accordance with this ruling. 

JOHN DURANT 
Director, 
Commercial Rulings Division 


PROPOSED REVOCATION OF RULING LETTER AND 


TREATMENT RELATING TO THE CLASSIFICATION OF A 
TEXTILE PIN 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a classification ruling letter 


and treatment relating to the classification of certain textile gift box 
brooches. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
revoke a ruling letter pertaining to the tariff classification of certain 
gift box brooches and revoke any treatment previously accorded by 
Customs to substantially identical merchandise. Comments are invited 
on the correctness of the proposed action. 


DATE: Comments must be received on or before April 14, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
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Attention: Textile Classification Branch, 1300 Pennsylvania Avenue. 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provi 'e the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to revoke a ruling letter pertaining to the tariff classification of certain 
gift box brooches. Although in this notice Customs is specifically refer- 
ring to one ruling, Headquarters Ruling Letter (HQ) 961833, this no- 
tice covers any rulings on this merchandise which may exist but have 
not been specifically identified. Customs has undertaken reasonable ef- 
forts to search existing data bases for rulings in addition to the one iden- 
tified. No further rulings have been found. Any party who has received 
an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the merchan- 
dise subject to this notice, should advise Customs during this notice pe- 
riod. Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of title VI, Customs in- 
tends to revoke any treatment previously accorded by Customs to sub- 
stantially identical merchandise. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
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toms previous interpretation of the Harmonized Tariff Schedule. Any 
person with substantially identical merchandise should advise Cus- 
toms during this notice period. An importer’s failure to advise Customs 
of substantially identical merchandise or of a specific ruling not identi- 
fied in this notice may raise the rebuttable presumption of lack of rea- 
sonable care on the part of the importer or its agents for importations 
subsequent to the effective date of the final decision of this notice. 

In HQ 961833, dated May 19, 1999, the classification of certain textile 
gift box brooches was determined to be in heading 7117, HTSUS, which 
provides for imitation jewelry. This ruling letter is set forth in “Attach- 
ment A” to this document. Customs has had a chance to review the clas- 
sification of this merchandise and has determined that although the 
analysis regarding consideration of heading 9505 was correct, the clas- 
sification of this merchandise in heading 7117, HTSUS, is in error. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke HQ 
961833, and any other rulings not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 963452 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical merchandise. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: February 25, 2000. 


JOHN E. ELKINS, 
for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


£ TREASURY 
US. Customs SERVICE, 
Washington, DC, May 19, 1999 
CLA-2 RR:CR:GC 961833 MMC 
Category: Classification 
Tariff No. 7117.90 
Mr. LOUIS SHOICHET 
TOMPKINS & DAVIDSON 
ONE ASTOR PLAZA 
1515 Broadway 
New York, NY 10036 
Re: Gift Box Brooches. 


DEAR MR. SHOICHET 


This is in reference to your August 21, 1997, ruling request on behalf of Avon Products, 
Inc., concerning the classification of textile Gift Box Brooches under the Harmonized Tar- 
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iff Schedule of the United States (HTSUS). A sample has been forwarded for our review. We 
regret the delay in responding. 


Facts: 


The samples are two square brooches decorated like small wrapped boxes. The “box” 
portion of the brooch is formed by a 1 inch square piece of foam covered by either gold or 
silver toned polyester fabric and a “bow”-shaped green textile ribbon and textile rose. This 
portion is then attached to a metal pin. 


Issue: 


Whether the Gift Box Brooches are classifiable as imitation jewelry, under heading 7117, 
HTSUS or as a “festive article” under heading 9505, HTSUS. 


Law and Analysis: 


Classification under the HTSUS, is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the HTSUS is such that virtually all goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied. The headings under consideration areas 
follows: 

7117 {iJmitation jewelry 


9505 [flestive, carnival or other entertainment articles, including magic tricks 
and practical joke articles; parts and accessories thereof 

In Midwest of Cannon Falls, Inc. v. United States, Court, 122 F3d 1423 (Fed. Cir. 1997) 

(hereinafter Midwest), the Court addressed the scope of heading 9505, HTSUS, specifically, 

the class or kind “festive articles.” It then applied its conclusions to 29 specific articles to 

determine whether they were included within the scope of the class “festive articles.” This 


application provided new guidelines for the classification of “festive articles.” In general, 
merchandise is classifiable in heading 9505, HTSUS, asa “festive article” when the article, 
as a whole: 


1. Is not predominately of precious or semiprecious stones, precious metal or metal 
clad with precious metal; 

2. Functions primarily as a decoration or functional item used in celebration of and 
for entertainment on a holiday; and 

3. Is associated with or used on a particular holiday. 


Based on a review of the Midwest articles, Customs is of the opinion that the court has in- 
cluded within the scope of the class “festive articles” decorative household articles which 
are representations of an accepted symbol for a recognized holiday and utilitarian/func- 
tional articles if such utilitarian articles are a three dimensional representation of an ac- 
cepted symbol for a recognized holiday. See 32 CUSTOMS BULLETIN 2/3, dated January 21, 
1998. 

A brooch is defined in the Jeweler’s Dictionary, 3rd Ed. 1976, as: “[a] piece ofjewelry to be 
worn pinned to clothing, as at the neck or shoulder, on the breast or hat, or in the hair.” The 
American Heritage Dictionary 2nd College Edition, 1985, defines a brooch asa “[lJargedec- 
orative pin or clasp.” 

The subject brooches are articles of personal adornment. Midwest did not include within 
the scope of heading 9505, HTSUS, articles of personal adornment. As such, the heading 
does not describe the brooches. 

Notes 9 and 11 to Chapter 71, HTSUS, state, in pertinent part, that the scope of the term 
“imitation jewelry” includes any small objects of personal adornment (gem-set or not) such 
as, bracelets, necklaces, brooches, earrings, watch chains, fobs, pendants, etc., not incorpo- 
rating pearls, precious metal or precious or semiprecious stones. The subject brooches 
meet this definition. As such, they are clearly described by heading 7117, HTSUS, specifi- 
cally subheading 7117.90, which provides for other imitation jewelry. Classification of the 


article at the 8 digit subheading level will depend upon the value of the articles per dozen 
pieces or parts. 
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Holding: 


The Gift Box Brooches are classifiable in subheading 7117.90, HTSUS, which provides 
for other imitation jewelry. Classification of the article at the 8 digit subheading level will 
depend upon the value of the articles per dozen pieces or parts. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 963452 jb 
Category: Classification 


Tariff No. 6217.10.9530 
LOUIS SHOICHET, Esq 


TOMPKINS & DAVIDSON 
ONE ASTOR PLAZA 
1515 Broadway 

New York, NY 10036 


Re: Revocation of HQ 961833; classification of textile Gift Box Brooches. 


DEAR MR. SHOICHET: 


On May 19, 1999, this office issued to you Headquarters Ruling Letter (HQ) 961833, 
classifying merchandise referred to as textile “Gift Box Brooches” in heading 7117, Har- 
monized Tariff Schedule of the United States (HTSUS), in the provision for imitation je- 
welry. This letter is to inform you that upon review of that ruling we have determined that 
classification of that merchandise in heading 7117, HTSUS, is in error. The correct classifi- 
cation for this merchandise is in heading 6217, HTSUS, as an other made-up clothing ac- 
cessory, pursuant to the analysis which follows below. 


Facts: 


The subject merchandise consists of two square brooches decorated to represent small 
wrapped gift boxes. The “box” portion of the brooch is formed by a one inch square piece of 
foam covered by either gold or silver toned woven polyester fabric and a “bow”-shaped 
green textile ribbon and textile rose. This portion is then attached to the metal pin. 

There isa discussion in the law and analysis portion of HQ 961833 regarding the possibil- 
ity of heading 9505, HTSUS, (which provides for, among other things, “festive articles”), as 
one of the headings meriting consideration with respect to the classification of this mer- 
chandise. Therein, HQ 961833 addresses the scope of Midwest of Cannon Falls, Inc. v. 
United States, 122 F3d 1423 (Fed. Cir. 1997) and concludes that Midwest did not include 
within the scope of heading 9505, HTSUS, “articles of personal adornment.” As this accu- 
rately reflects Customs position with respect to the classification of this merchandise in 
heading 9505, HTSUS, this portion of the analysis will not be repeated here. This letter will 
only address itself to an analysis of heading 6217, HTSUS, and heading 7117, HTSUS. 


Issue: 
What is the proper classification for the merchandise at issue? 
Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI). 
GRI 1 provides that classification shall be determined according to the rules of the head- 
ings and any relative section or chapter notes, taken in order. Merchandise that cannot be 
classified in accordance with GRI 1 is to be classified in accordance with subsequent GRI. 
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There are two plausible classifi cations for the 
117, HTSUS, which provides for, in , imité 
which provides for, inter alia, other made up clot 
HTSU S, states that this chapter does not cover ¢g 
ticles). As the subject brooches are composed 
mine whether they fall within the exclusionar 

HTSUS 


General Rule of Interpretation (GRI) 3 states 


heading 
HTSUS A, 


ch ipter 


a). The heading which provides the 


headings providing a more general description 
each refer to part only of the materials or subst 
goods or to part only of the items in a set put uy 
regarded as equally specific in relation to those 
complete or precise description of the goods 
(b). Mixtures, composite goods consisting o 
ent components, and goods put up in sets for 
reference to 3(a), shall be a é 
which gives them their essent 


The EN to GRI 3(b) state 


ip of differ 


lassified by 
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(VII). In all these cases the goods are to be classified as if they con 
rial or component which gives them their esse »ntial c heen ter, 
terion is applicable 

(VIII). The factor which determines the essential ch 
ferent kinds of goods. It may, for example, be determi 
or component, its bulk, quantity, weight or value, or 
al in relation to the use of the goods 


As we stated in HQ 080498, dated December 28, 1989 


role ol aconstituent materi- 


The provision for jewelry in sub heading 7117.90.5000, HTSUSA, cannot be looked at 
in csnen Certainly, the limitation placed on that subheading by Legal Note 3(f) to 
that chapter which excludes textile articles from classification thereunder makes it 
impossible to conclude that the specificity requirements of GRI 3(a) control classifica- 
tion of the bar pin. Inasmuch as classification cannot be determined by the application 
of GRI 3(a), we must resort to GRI 3(b)* 


In the case of the subject merchandise, the textile component clearly provides the 
brooches with their essential character. It isthe ornamentation provided by the textile ma- 
terial, in the shape of the decorative “box”, which provides this merchandise with its shape 
and saleability. 

The EN to heading 6217, HTSUSA, state, in pertinent part 
This heading covers made up textile clothing accessor sere 1itted or cro- 
cheted, not spe cified or included in other I he eadit ss of this Chapte 
Nomenclature. The heading also covers parts of ments or of « sloth hing accessories, 


not knitted or crocheted, other than parts of articles of heading 62 12 


or elsewhere in the 


The heading covers, inter alia: 

yroidered 
o shape or size. (When 
articles are excluded—heading 


(8) Labels, badges, emblems, “flashes” and the like (excluding em| 
motifs of heading 58.10) made up otherwise than by « 

made up only by cutting to shape or size these 
58.07.) 


Customs has classified similar textile pins in the past. Textile pins h 
been classified in the appropriate provisions in heading 6217, HTSUS SA, 
HTSUSA, as other made up clothing accessories. Simila the 
affixed to clothing by a bar pin, the metal bar _— the textile pins enable them to be af: 
fixed to gar ments and thus considered accessories to garments. See also HQ 080498, dated 
December 28, 1989, HQ 960401, dated July 16, 1997, and HQ 958167, dated August 30, 
1995, classifying similar merchandise in heading 6217, HTSUSA 


Accordingly, the subject merchandise is properly classified in heading 6217, HTSUS. 
A lingly, tt bject hand properly iin heading 6217, HTSUS 
Holding: 


The subject textile “Gift Box Brooches” are classified in subheading 6217.10.9530, 
HTSUSA, which provides for other made up clothing accessories; parts of garments or of 


clothing accessories, other than those of heading 6212: accessories: other: other: of man- 


ave consistently 
r heading 6117 
dDaages * which are 
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The applicable general column one rate of duty is 15 percent ad valorem and 
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iations and changes, to obtain the most current information available 
I client check, close to the time of shipment, the Status Report on Current 
1int Levels), an issuance of the U.S. Customs Service which is uy 
available at the local Customs office 
ngeable nature of the statistical annotation (the ninth and tenth digit 
id the restraint (quota/visa) categories, your client should cont: I 
r ce baegintlins haareenichandtay se daiacnaiaas Canes nt status of 
or requirements 
JOHN DURANT 
Direct 
Commercial Rulings Di 


si = SED REVOCATION OF A RULING LETTER AND 
REATMENT RELATING TO THE TARIFF CLASSIFICATION 
OF TEXTILE JEWELRY POUCHES 


\GENCY: U.S. Customs Service, Department cf the Treasury 


ACTION: Notice of proposed revocation of a tariff c “lassification ruling 


i treatment relating to the tariff classification of textile jewelry 


Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C 

1is notice advises interested parties that Customs intends to 

> a ruling pertaining to the tariff classification of textile jewelry 

hes and any treatment previously accorded by Customs to substan- 
identical transactions. Comments are invited on the correctness 


posed ruling. 
DATE: Comments must be received on or before April 14, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue 
NW. Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Shirley Greitzer, Tex- 
tile Branch (202) 927-1695. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 


North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
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Title VI amended many sections of the Tariff Act of 1930, as amend 
and related laws. Two new concepts which emerge from the law are “in- 
‘ormed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community ne¢ 

to be clearly and completely informed of its legal obligati ( 
ingly, the law imposes a greater obligation on Customs to provide 
public with improved information concerning the trade comm 
‘esponsibilities and rights under the Customs and related laws 

tion, both the trade and Customs share responsibility in carryit 
import requirements. For example, under section 484 of the Tariff 
of 1930, as amended, (19 U.S.C. § 1484) the importer of record is 1 
sible for using reasonable care to enter, classify and value 
nerchandise, and provide any other information necessary t 
Customs to properly assess duties, collect accurate statistics an 
mine whether any other applicable legal requirement is met 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 
1625(c)(1)), this notice advises interested parties that Customs 
to revoke a ruling letter pertaining to the tariff classification of 

ile jewelry pouches. 

Although this notice is specifically referring to one ruling 
Ruling Letter (NY), C89894, this notice covers any rulings on 
chandise which may exist but have not been specifically ident 
toms has undertaken reasonable efforts to search existing 
for rulings in addition to the one identified. No further ruling 
found. Any party who has received an interpretive ruling 

i.e., ruling letter, internal advice memorandum or decision ¢ 
test review decision) on the merchandise subject to this n 


advise the Customs Service during this notice period. Si 


previously accorded by the Customs Service to substantially ide 
transactions. This treatment may, among other reasons, be the result 
the importer’s reliance on a ruling issued to a third party, Customs per 


sonnel applying a ruling of a third party to importations of the same or 


ul 


similar merchandise, or the importer’s or Customs previous int 
tion of the Harmonized Tariff Schedule. Any person involved in 
stantially identical transactions should advise Customs during 


notice period. An importer’s failure to advise the Customs Service of 


substantially identical transactions or of a specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to this 
notice. 

In New York Ruling Letter (NY) C89894, dated November 13, 1998, 
three textile pouches were classified under subheading 4202.32.9550, 
Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA), which provides for: “Trunks, suitcases, vanity cases, attache cases 
briefcases, school satchels, spectacle cases, binocular cases, camera 
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cases, musical instrument cases, gun cases, holsters and similar con- 
tainers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco 
pouches, tool bags, sports bags, bottle cases, jewelry boxes, powder 
cases, cutlery cases and similar containers, of leather or of composition 
leather, of sheeting of plastics, of textile materials, of vulcanized fiber, or 
of paperboard, or wholly or mainly covered with such materials or with 
paper: Articles of a kind normally carried in the pocket or in the hand- 
bag: With outer surface of sheeting of plastic or textile materials: With 
outer surface of textile materials: Other: Other: Of man-made fibers.” 
Ruling C89894 is set forth as “Attachment A” to this document. It is 
Customs view that the pouches in question are not of a kind normally 
carried in the pocket or handbag. The pouches would provide little in 
the way of protection and portability, therefore they lack the essential 
characteristics running through the heading 4202 exemplars. We there- 
fore believe that the pouches should have been classified in subheading 
6307.90.9989, HTSUSA, as “Other made up articles, including dress 
patterns: Other: Other: Other: Other: Other.” 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
C89894, and any other ruling not specifically identified on identical or 
substantially similar merchandise to reflect the proper classification of 
the merchandise pursuant to the analysis set forth in Proposed Head- 
quarters Ruling Letter (HQ) 962466 (see “Attachment B” to this docu- 


ment). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends 
to revoke any treatment previously accorded by the Customs Service to 
substantially identical merchandise. Before taking this action, consid- 
eration will be given to any written comments timely received. 


Dated: February 22, 2000. 


JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
U.S. CusToMS SERVICE, 
New York, NY, November 13, 1998. 
CLA-2-42:RR:NC:3:341 C89894 
Category: Classification 
Tariff No. 4202.32.9550 
Mr. JOE SCHMID 
JS INTERNATIONAL 
8621 Bellanca Ave. 
Los Angeles, CA 90045 


Re: The tariff classification of purses of textile materials from China. 


DEAR Mr. SCHMID 

In your letter dated June 29, 1998 you requested a classification ruling. The request is on 
behalf of Jewelpak Corporation. 

You have submitted samples of three drawstring purses which are manufactured of a wo 
ven textile material which is coated on the exterior with flocking of 100 percent acrylic fib- 
ers. The woven fabric is 60 percent, by weight, of cotton fibers, and 40 percent of polyester 
fibers. Each purse has a drawstring closure and is of the same class or kind as a coin purse. 
You have indicated that the purses will sold with articles of jewelry although the articles 
are not specifically dedicated for use with jewelry and are a generic purse designed to con- 
tain small person artcles. 

The applicable subheading for the will be 4202.32.9550, Harmonized Tariff Schedule of 
the United States (HTS), which provides, in part, for articles of a kind normally carried in 
the pocket or handbag of textile materials, with outer surface of textile materials, of man- 
made fibers. The duty rate will be 19 percent ad valorem. 

Goods classified within tariff number 4202.32.9550 fall within textile category designa- 
tion 670. Based upon international textile trade agreements products of China are subject 
to quota and the requirement of a visa. 

The designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Part categories 
are the result of international bilateral agreements which are subject to frequent renegoti- 
ations and changes. To obtain the most current information available, we suggest that you 
check, close to the time of shipment, the Status Report on Current Import Quotas (Re- 
straint Levels), an internal issuance of the U.S. Customs Service, which is available for in- 
spection at your local Customs office. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist 341 at 212-466-5893. 

ROBERT B. SWIERUPSKI 
Director, 
National Commodity Specialist Division 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 
CLA.-2 RR:CR:TE 962466 SG 
Category: Classification 
Tariff No. 6307.90.9989 
PETER J. FITCH, ESQ 
FITCH, KING AND CAFFENTZIZ 
116 John Street 
New York, NY 10038 


Re: Textile Jewelry Pouches; Revocation of NY C89894. 


DEAR MR. FITCH: 


This letter is in response to your request of December 14, 1998, on behalf of your client, 
Jewelpak Corporation, for reconsideration of New York Ruling Letter (NY) C89894, dated 
November 13, 1998, wherein certain textile pouches were classified under heading 4202, 
Harmonized Tariff Schedule of the United States (HTSUS). Samples were submitted with 
the request. 


Facts: 

The merchandise that was the subject of NY C89894, consists of three pouches which are 
identical except for their size. The pouches measure 2 inches in width and 2 inches in 
length, 2% inches in width and 3% inches in length, and 4 inches in width and 5% inches in 
length, respectively. The pouches are closed on three sides; the remaining side is open and 
has a drawstring closure. The pouches are constructed of woven textile material, which is 
coated on the exterior with flocking of 100 percent acrylic fibers. “Flock” is a textile materi- 
al defined in heading 5601, HTS, as “textile fibers, not exceeding 5 millimeters in length.” 
The woven fabric is 60 percent, by weight, of cotton fibers, and 40 percent of polyester fi- 


bers. The pouches are not lined and have no internal or external pockets or special fittings. 
They are capable of holding a variety of small items. The pouches’ opening at the top is 
drawn closed when the ends of a thin, braided string are pulled in opposite directions. The 
intended use for these pouches is to hold jewelry. 

In NY C89894 Customs ruled that the pouches were classified in subheading 
4202.32.9550, HTSUSA, as an article of a kind normally carried in the pocket or handbag, 
of textile materials, with outer surface of textile materials, of man-made fibers. 


Issue: 

What is the proper classification for the subject merchandise? 
Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 

Pouches of textile materials similar to the subject merchandise have been classified in 
both headings 4202 and 6307, HTSUS, depending upon their construction and the pur- 
pose(s) for which they are designed. Pouches classified outside of heading 4202, HTSUS, 
are generally those considered not specially designed to contain particular item(s), or not 
adequately constructed to sustain repeated use. 

Heading 4202, HTSUS, provides for “Trunks, suitcases, vanity cases * * * spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters and 
similar containers; traveling bags * * * wallets, purses, map cases, cigarette cases, tobacco 
pouches * * * bottle cases, jewelry boxes * * * and similar containers, of leather or of com- 
position leather, of sheeting of plastics, of textile materials, of vulcanized fiber, or of paper- 
board, or wholly or mainly covered with such materials or with paper. 

The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(EN) to heading 4202 suggest that the expression “similar containers” in the first part of 
the heading “includes hat boxes, camera accessory cases, cartridge pouches, sheaths for 
hunting or camping knives, portable tool boxes or cases, specially shaped or internally 
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fitted to contain particular tools with or without their accessories, etc.” With regard to the 
second part of heading 4202, the EN indicate that the ae “similar container 
cludes “note-cases, writing-cases pen-cases, ticket-cases, needle- case S, Key-cases, cigar- 
cases, pipe-cases, tool and jewelry rolls, shoe-cases, brush-cases, etc.” 

In Totes, Incorporated v. United States. 1 C t’l. Trade 919, 865 F Supp. 867 (1994 
aff'd, 69 F3d 495 (Fed. Cir. 1995), the Court « nternationé al Trade held th 
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bags and similar articles ey ing excludes, 
ravel goods (suit-cases, rucksacks, etc.), shopping-bags, toilet-cases, etc., 
containers of heading 42 


In Headquarters Ruling Letter (HQ) 959563, issued October 5, 1998, this 
fied a textile drawstrin h (for toiletries) in subheading 4202.92.3 
4202.92.3031), HTSUSA | I 


lack of pockets or fitt 


uches in dimensions 


I 1 three layers of mater 
exterior layer ofa ribbed polyester fabric, a middle layer batting of man-made textiler 
ial, andan inner lining composed of vi found that the item was ofastr¢ 
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ble construction, and tnat s purpos was t - carry toiletries < 

against breakage. (See al . 19, issued July 21 
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g pouches similar in features and 
Icl 1 I 3 were composed of acotton 
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littings. The larger ofthetwop nes measul 
yuld 


vide their contents little in the way of protex 
subheading 6307.90.9989, HTSUSA 

In light of the sample pouches’ weak construction and the lack of features which would 
provide protection or portability to their contents, we find that the pouches at issue here 
are classified in subheadin 90.9989, HTSUSA. (See also HQ 960206, issued March 
17, 1999; HQ 957473, issued Mer h 6, 1995; HQ 956234, issued November 14, 1994; HQ 
956425, issued July 28, 1994; HQ 955012, issued October 28, 1993; HQ 089851, issued July 
29, 1991; and 086852, issued Mar 


Holding: 


The subject textile pouches are classified in subheading 6307.90.9989, HTSUSA, the 
ae for “Other made up articles, including dress patterns: Other: Other: Other: Oth- 
: j 


’ The general column one duty rate is 7 percent a 


valorem 
“NY C89894 is revoke d to conform classification 


n of this merchandise in heading 6307 
HTSUS. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 

that you check, close to the time of shipment, the Status Report On Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 
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Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importation of this merchandise 
to determine the current status of any import restraints or requirements 


JOHN DURANT, 
Director, 
Commercial Rulings Division 





United States Court of 
International Trade 


One Federal Plaza 


New York, N.Y. 10278 


Chief Judge 


Gregory W. Carman 


Jane A. Restani Evan J. Wallach 
Thomas J. Aquilino, Jr. Judith M. Barzilay 
Richard W. Goldberg Delissa Anne Ridgway 
Donald C. Pogue Richard K. Eaton 


Senior Judges 
James L. Watson 
Herbert N. Maletz 

Nicholas Tsoucalas 


R. Kenton Musgrave 


Clerk 


Leo M. Gordon 








Decisions of the United States 
Court of International Trade 


{PUBLIC VERSION] 
Slip Op. 99-144 


LG SEMICON Co., LTD., AND LG SEMICON AMERICA, INC., PLAINTIFFS uv. 
UNITED STATE DEFENDANT, AND MICRON TECHNOLOGY, INC, 
DEFENDANT-INTERVENOR 


Kaye, Scholer, F 
Paretzky) for plaintif 
David W. Ogden, 

mercial Liti 


S. Kessle torney nercial Litigation Br: Civil Division, United States I 


ment of Just e of the Chief yunsel for Import sin dabiahtens A tiiheds Oieaiens Tie 
partment ol , I — 5 
Hale ar 


Revaz 


OPINION 


GOLDBERG, Judge: In this action, the Court reviews the United States 
Department of Commerce’s (“Commerce”) Dynamic Random Access 
Memory Semiconductors of One Megabit or Above From the Republic of 
Korea: Final Results of Antidumping Duty Administrative Review, Par- 
tial Rescission of Administrative Review and Notice of Determination 
Not to Revoke Order, 63 Fed. Reg. 50,867 (Sept. 23, 1998), as amended, 
63 Fed. Reg. 56,906 (Oct. 23, 1998)(“Final Results”). Plaintiffs LG Semi- 
con Co., Ltd. and LG Semicon America, Inc. (collectively “LG Semicon”) 
complain that in the Final Results Commerce applied a “knew or should 
have known” standard to determine that third country sales should be 
treated as U.S. sales for purposes of calculating a dumping margin. Ac- 
cording to plaintiffs, the proper test should be actual knowledge. Plain- 
tiffs also argue that regardless of the standard applied, Commerce’s 
determination is not supported by substantial evidence. 


47 
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The Court exercises jurisdiction to review this motion for judgment 
upon the agency record pursuant to 28 U.S.C. § 1581(c)(1994). The 
Court sustains Commerce’s Final Results. 


I. 
BACKGROUND 
On April 22, 1992, Micron Technology, Inc. (“Micron”), the defen- 
dant-intervenor in the instant action, filed an antidumping petition al- 
leging that Dynamic Random Access Memory Semiconductors 
(“DRAMs”) imported from Korea were being sold in the United States 
at less than fair market value. After an investigation, Commerce pub- 
lished, on May 10, 1993, an antidumping duty order covering such im- 
ports. Antidumping Duty Order and Amended Final Determination: 
Dynamic Random Access Memory Semiconductors of One Megabit and 
Above from the Republic of Korea, 58 Fed. Reg. 27,520 (May 10, 1993). 

In response to requests from both domestic and foreign producers, 
Commerce initiated the fourth antidumping duty administrative review 
of the order on July 19, 1997. Initiation of Antidumping and Counter- 
vailing Duty Administration Reviews and Request for Revocation in 
Part, 62 Fed. Reg. 33,394 (July 19, 1997). The review covered the period 
May 1, 1996, through April 30, 1997. Id. On March 3, 1998, Commerce 
published its preliminary results of the fourth review. Dynamic Ran- 
dom Access Memory Semiconductors of one Megabit or Above From the 
Republic of Korea; Preliminary Results of Antidumping Duty Adminis- 
trative Review and Notice of Intent not to Revoke Order, 63 Fed. Reg. 
11,411 (Mar. 9, 1998)(“Preliminary Results”). 

In the Preliminary Results, Commerce “determined that a number of 
sales LG [Semicon] had reported as being to a third country were actual- 
ly sales to the United States.” Jd. at 11,412. As a result, Commerce used 
“both the reported and the unreported sales to the United States” to cal- 
culate LG Semicon’s dumping margin. Jd. LG Semicon challenged the 
Preliminary Results. It claimed it had no knowledge that its third coun- 
try sales, which consisted of DRAMs sold to a foreign business, would be 
exported to the United States. See App. to Pls. LG Semicon Co., Ltd. and 
LG Semicon America, Inc.’s Reply Br. in Supp. of Pls.’ Mot. for J. upon 
the Agency R. (“Pls.’ App.”), at Confidential Record (“C.R.”) 1935 (Case 
Br. of LG Semicon Co., Ltd. and LG Semicon America, Inc. (Apr. 28, 
1998), 26-27). 

Nonetheless, Commerce maintained in the Final Results that “a 
number of sales that LG reported as third-country sales were actually 
[unreported] sales to the United States.” 63 Fed. Reg. at 50,868. It deter- 
mined “that at the time LG made these sales it knew, or should have 
known, that the DRAMs were destined for consumption in the United 
States.” Id. Thus, in calculating LG Semicon’s dumping margin of 
9.28%, Commerce included LG Semicon’s sales to the foreign business. 


See id. 
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II 
STANDARD OF REVIEW 

Commerce’s Final Results will be sustained if they are supported by 
substantial evidence on the record and are otherwise in accordance with 
the law. See 19 U.S.C. § 1516a(b)(1)(B) (1994). 

To determine whether Commerce’s interpretation ofa statute is in ac- 
cordance with law, the Court applies the two-prong test set forth in 
Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 
U.S. 837 (1984). Chevron first directs the Court to determine “whether 
Congress has directly spoken to the precise question at issue.” Jd. at 842. 
The Court first looks to the statute’s text to ascertain “Congress’s pur- 
pose and intent.” Timex VI., Inc. v. United States, Fed.Cir.(T) 

, 157 F£3d 879, 881 (1998) (citing Chevron, 467 U.S. at 842-43 & n.9). 
If the plain language of the statute is not dispositive, the Court will then 
consider the statute’s structure, canons of statutory interpretation, and 
legislative history. See id. at 882 (citing Dunn v. Commodity Futures 
Trading Comm’n, 519 U.S. 465, 470-80 (1997)); Chevron 467 USS. at 
859-63; Oshkosh Truck Corp. v. United States, 123 F.3d 1477, 1481 (Fed. 
Cir. 1997)). If Congress’s intent is unambiguous, the Court must give it 
effect. See id. 

If the statute is either silent »>r ambiguous on the question at issue, 
however, “the question for the court is whether the ag2ncy’s answer is 
based on a permissible construction of the statute.” Chevron, 467 U.S. at 
843 (footnote omitted). Thus, the second prong of the Chevron test di- 
rects the Court to consider the reasonableness of Commerce’s interpre- 
tation. See id. 

With respect to Commerce’s factual findings, the Court will uphold 
the agency if its findings are supported by substantial evidence. “Sub- 
stantial evidence is something more than a ‘mere scintilla,’ and must be 
enough reasonably to support a conclusion.” Ceramica Regiomontana, 
S.A. v. United States, 10 CIT 399, 405, 636 F Supp. 961, 966 (1986) (cita- 
tions omitted), aff'd, 5 Fed. Cir. (T) 77, 810 F2d 1137 (1987). In applying 
this standard, courts must sustain Commerce’s factual determinations 
so long as they are reasonable and supported by the record as a whole, 
even if there is some evidence that detracts from the agency’s conclu- 
sions. See Atlantic Sugar, Ltd. v. United States, 2 Fed. Cir. (T) 130, 137, 
744 F.2d 1556, 1563 (1984). 


III. 
DISCUSSION 


In the discussion below, the Court first examines whether Com- 
merce’s application of the “knew or should have known” standard is in 
accordance with the law. The Court then considers whether Com- 
merce’s finding that LG Semicon “knew or should have known” the 
DRAMs sold to the foreign business were destined for the United States 


is supported by substantial evidence. The Court finds in the affirmative 
on both questions. 
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A. Commerce’s Application of the “Knew or Should Have Known” 
Standard is Consistent with Legislative Intent and Prior Practice. 


LG Semicon asserts that Commerce incorrectly classified the DRAMs 
sold to the foreign business as “unreported U.S. sales” and thus incor- 
rectly included such sales in LG Semicon’s dumping margin. See Br. of 
Pls. LG Semicon Co., Ltd. and LG Semicon America, Inc. in Supp. of Pls.’ 
Mot. for J. Upon the Agency R. (“Pls.’ Br.”), at 2. Specifically, LG Semi- 
con challenges Commerce’s finding that LG Semicon “knew or should 
have known” the ultimate destination of the DRAMs. See id. LG Semi- 
con claims that the U.S. antidumping statute, legislative history, hold- 
ings of this court, and Commerce’s own administrative decisions do not 
support Commerce’s application of the “knew or should have known” 
standard. Id. The Court does not agree. 

Under the U.S. antidumping statute, dumping margins are deter- 
mined by comparing export price to normal value. See 19 U.S.C. 
§§ 1675(a)(2), 1677a(a), 1677f-1(c)(1994). 


The term “export price” means the price at which the subject mer- 
chandise is first sold (or agreed to be sold) before the date of ex- 
portation [to the U.S.] by the producer or exporter of the subject 
merchandise outside of the United States to an unaffiliated pur- 
chaser in the United States or to an unaffiliated purchaser for ex- 
portation to the United States. 


19 U.S.C. § 1677a(a)(emphasis added). Thus, according to the plain lan- 


guage of the statute, Commerce must base export price not only on sales 
of the subject merchandise to unaffiliated purchasers in the United 
States, but also on sales to unaffiliated purchasers outside of the United 
States “for exportation to the United States.” Jd. Congress did not, how- 
ever, instruct Commerce how to determine if merchandise has been sold 
“for exportation to the United States” in the text of the statute itself. 

LG Semicon contends that Congress’s intent on this matter is evident 
from legislative history and that Commerce’s application of the “knew 
or should have known” standard is contrary to such intent. See Pls.’ Br., 
at 16. Commerce and Micron argue that Commerce’s standard comports 
with legislative intent. See Def.’s Mem. in Opp’n to Pls.’ Mot. for J. Upon 
the Agency R. (“Def.’s Br.”), at 18-19; Br. of Def.-Intervenor Micron 
Technology, Inc. in Opp’n to Pls.’ Mot. for J. on the Agency R., (“Def.-In- 
tervenor’s Br.”), at 10-11. The Court agrees. 

Commerce’s “knew or should have known standard” is plainly consis- 
tent with Congressional intent. The definition of “purchase price”! in 
the Statement of Administrative Action (“SAA”) accompanying the 
Trade Agreements Act of 1979, “makes clear that if the producer knew 
or had reason to know the goods were for sale to an unrelated U.S. buyer 
* * * the producer’s sales price will be used as ‘purchase price’ to be 


1 The terminology originally used was “purchase price.” Congress later changed the term to “export price.” See 19 
U.S.C. § 1677a(a). Congress made clear, however, that the two terms are coextensive. See The Uruguay Round Agree- 
ment Act, Statement of Administrative Action, H.R. Doc. 103-316, at 822-23 (1994) (“Notwithstanding the change in 
terminology, no change is intended in the circumstances under which export price (formerly ‘purchase price’) versus 
construed export price (formerly ‘exporters sales price’) are used.”) 
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compared with that producer’s foreign market 
96-153, at 411 (1979)(emphasis added). Anc 

proved by Congress. See 19 U.S.C. § 2503(a) (1994 

the trade agreements * * * submitted to the Congr 
and the statements of administrative action 

such trade agreements submitted to the Cong 

LG Semicon also argues that Commerce’s “knev 
known” standard is impermissible because it is cont 
prior consistent practice. See, e.g., M.M. & P Mar 
Training, Educ. & Safety Program v. Departr 
Cir. (T) 36, 43-44, 729 F.2d 748, 755 (1984 
follow aconsistent practice unless it supplies adeq 
Semicon maintains that Commerce’s consistent } 
ply an actual knowledge standard when evaluat 
sales were “for” exportation to the United Stat 
Court disagrees with this contention. 

In its briefs, LG Semicon identifies several dete 
that contain poorly crafted passages and language 
cloud the standard utilized by Commerce. See, e.; 
Schaeffler KG v. United States,21CIT____—, 957 FS 
pered Roller Bearings and Parts Thereof, Finished ¢ 
From the People’s Republic of China; Final Results 
Duty Administrative Reviews, 61 Fed. Reg 
1996). An examination of these determinatio 
gether with other Commerce determination 
demonstrates that Commerce’s application 
known” standard is consistent with the prio1 

First, Commerce has consistently applied 
known” standard in prior determinations. F 
ta from Italy: Termination of New Shipper Antidumping A 
Review, 62 Fed. Reg. 66,602 (Dec. 19, 1997), Commerce 
the sales of a pasta product in the United State 
signed to the pasta’s Italian producer, not t} 
company. See id. at 66,602-03. Commerce stat 
etary information on the record concerning th 
ship between the parties involved in this re\ 
producer knew or had reason to know that thi 
tined for the United States.” Id. (emphasis < 


"969 FSupp., at 60 (citing S.Re 


i, in the same string citation no less, H 


producer knew or had 


ion due to its somewhat nebulous distinction be I 
Semicon contends that JNA makes a distinction based on the statut 
and imputed knowledge. See Pls.’ Br., at 20-21. The distinction INA 
sions, however, is one between general and specific knowledge. See / 
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ceivers, Monochrome and Color, From Japan; Final Results of 
Antidumping Duty Administrative Review, 58 Fed. Reg. 11,211, 11,216 
(Feb. 24, 1993); Natural Bristle Paint Brushes and Brush Heads From 
the People’s Republic of China; Final Results of Antidumping Duty Ad- 
ministrative Review, 55 Fed. Reg. 42,599, 42,599-61 (Oct. 22, 1990). 

Moreover, Commerce’s use of the “knew or should have known” stan- 
dard was recognized and upheld by this court and the Federal Circuit in 
Yue Pak, Ltd. v. United States, 20 CIT 495 (1996), aff'd, No. 96-1398, 
1997 WL 130319 (Fed. Cir. Mar. 21, 1997)(unpublished). In reviewing 
Commerce’s practice this court found that 


Commerce interprets the phrase “for exportation to the United 
States” to mean that the reseller or manufacturer from whom the 
merchandise was purchased knew or should have known at the time 
of the sale that the merchandise was being exported to the United 
States. 
Yue Pak, 20 CIT at 498 (emphasis added)*. Further, the court sustained 
Commerce’s determination because the evidence was “adequate to sup- 
port Commerce’s conclusion that Plaintiff's suppliers knew or should 
have known of the U.S. destination of the merchandise.” See id. at 503 
(emphasis added). 

In conclusion, Commerce’s application of the “knew or should have 
known” standard is in conformance with legislative history, is a consis- 
tent practice of the agency, and has been previously sustained by this 
court. Thus, the Court finds Commerce’s Final Results to be in accor- 
dance with the law. 


B. Commerce’s Determination that LG Semicon Knew or Should Have 
Known That DRAMs it Sold to the Foreign Business Were Destined 


for Export to the United States is Supported by Substantial 
Evidence. 


LG Semicon next argues that Commerce’s determination is not sup- 
ported by substantial evidence under either the “actual knowledge” 
standard urged by LG Semicon or the “knew or should have known” 
standard used by Commerce. See Pls.’ Br., at 25-43. 

The administrative record as a whole, however, supports Commerce’s 
finding that LG Semicon knew or should have known the DRAMs sold to 
the foreign business were destined for export to the United States. Com- 
merce determined that LG Semicon knew or should have known its 
DRAMs were destined for export to the United States for a number of 
reasons. See Def.’s Br., at 24-37. The Court will address the most com- 
pelling reasons here. First, the volume of DRAMs LG Semicon sold to 
the foreign business was disproportionate to the foreign business’ pro- 
duction capacity and the corresponding market capacity. Second, the 


3 The Court acknow ledges that the Yue Pak Court cites two cases that do not seem to explicitly support this proposi 
tion. See Yue Pak, 20 CIT 498 (citing Sandvik AB v. U.S., 13 CIT 738, 721 F. Supp. 1322, aff'd, 904 F.2d 46 (Fed. Cir 
1990); Peer Bearing Co. v. U.S., 16 CIT 799, 803-804, 800 F. Supp. 959, 964 (1992)); Pls.’ Br., at 24. Nonetheless, the 
Court defers to the Yue Pak court’s decision, and the Federal Circuit’s affirmation thereof, and finds that the cases cited 
at least tangentially support the proposition. See id. This deference is especially appropriate in light of numerous other 
Commerce determinations that consistently apply the “knew or should have known” standard 
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foreign business bears the indices of a maquiladora, a common mecha- 
nism for exportation of goods from Mexico to the United States. And fi- 
nally, LG Semicon monitored the U.S. DRAMs market closely and would 
have been aware of sales of its product in the United States by an exter- 
nal source. 

The strongest evidence on the record is the volume of sales LG Semi- 
con made to the foreign business during the period of review (“POR”) in 
comparison to the size of the foreign business’ operations and the rele- 
vant non-U.S. market. See 63 Fed. Reg. at 50,876-77; Pls.’ App., at CR 
2023 (Mem. of 09/08/98 from John Conniff to Holly Kuga (“Unreported 
Sales Mem.”)). This evidence supports Commerce’s conclusion that giv- 
en the number of DRAMs it sold to the foreign business, LG Semicon 
knew or should have known that the foreign business could not process 
those DRAMs; and that neither the Mexican nor Latin American mar- 
ket could absorb the DRAMs. 

The sales statistics as evidence is persuasive. LG Semicon sold a large 
number of DRAMs to the foreign business during the POR. See App. to 
Def.-Intervenor Micron Technology, Inc.’s Br. in Opp’n to Pls.’ Mot. for 
J. on the Agency R. (“Def.-Intervenor’s App.”), at CR 1902 (Letter of 
04/22/99 from Michael Kaplan, et al. to LaRussa, (“LaRussa Letter”), 
15). Put in perspective, LG Semicon’s sales of DRAMs to the foreign 
business during the POR were nearly three times LG Semicon’s aggre- 
gate sales in the United States—the largest market for DRAMs in the 
world—during the same period. See id. Significantly, in a short span of 
time, the foreign business became the world’s largest customer of LG 
Semicon’s American operation. See Jd. And, LG Semicon was allegedly 
only one of the many companies that supplied DRAMs to the foreign 
business. See Pls.’ App., at CR 1860 (Mem. of 01/14/98 from Brian C. 
Smith and Rebecca Woodings to Louis Apple, 6.). 

The sales statistics are particularly significant because of the size and 
limited production capabilities of the foreign business. By LG Semicon’s 
own account, the foreign business utilized few production lines with few 
production workers. See Def.-Intervenor’s App., at CR 1853 (Letter of 
03/24/98 from Kaye, Scholer, Fierman, Hayes & Handler LLP to the Sec- 
retary of Commerce (“Kaye, Scholer Letter of 03/24/98”), App. 1, Decl. 
of Robert Simon, LG Sales Dir. for the Southwestern Area (“Simon 
Decl.”), 1 4). 

Moreover, the relevant foreign markets that might have been able to 
absorb the DRAMs LG Semicon sold to the foreign business were limi- 
ted. See Unreported Sales Mem., 6. The Mexican market for integrated 
circuits, of which only a portion is attributed to DRAMs, is approximate- 
ly $200 million a year. See id. The entire Latin American market for inte- 
grated circuits is $400 million. See id. Because LG Semicon’s sales to the 
foreign business were substantial, those sales alone accounted for a 
large part of both the Mexican and Latin American markets for inte- 
grated circuits. 
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In short, LG Semicon sold a disporportionate number of DRAMs toa 
limited assembly facility within a limited market. This evidence reason- 
ably supports Commerce’s conclusion that LG Semicon knew or should 
have known that the DRAMs it sold to the foreign business most likely 
could not be processed by that entity or absorbed by the Mexican or Lat- 
in American markets, and instead were destined for export to the 
United States. This conclusion is especially sound when LG Semicon’s 
self-proclaimed “intimate knowledge” of the foreign business and 
DRAM market is taken into account. See Simon Decl., 14; Kaye, Scholer 
Letter of 03/24/98, at App. 2, Decl. of Daniel Lee, Gen. Manager of Sales 
for LG Semicon America, Inc. (“Lee Declaration”), 1 3-7; Def.’s App. for 
Def.’s Mem. in Opp’n to Pls.’ Mot. for J. upon the Agency R. (“Def.’s 
App.”), at Ex. 2 (Mem. of 07/17/98 from Tom Futtner & John Conniff to 
Holly Kuga(“Commerce Mem. of 07/17/98”), 3). 

As additional support for its determination, Commerce asserts that 
the foreign business is a maquiladora. See Def.’s Br., at 29-30. A maqui- 
ladora is defined in the administrative record as “a Mexican corporation 
operating under a special customs regime which allows the corporation 
to temporarily import into Mexico duty-free, raw material, equipment, 
machinery, replacement parts, and other items needed for the assembly 
or manufacture of finished goods for subsequent export.” See LaRussa 
Letter, Attach. 3, NAFTA FAQs About Maquiladoras. In Commerce’s 
view, the foreign business’ status as a maquiladora should have alerted 
LG Semicon to the likelihood that its DRAMs would be exported to the 
United States. See Def’s. Br., at 29-30. As evidence that the foreign busi- 
ness is a maquiladora, Commerce cites the facility’s proximity to the 
US. border,’ its assembly of electronics (an industry that dominates ma- 
quiladora trade),° and the numerous importation documents which 
identify the foreign business as a maquiladora.® 

Notably, LG Semicon does not deny that the foreign business is a ma- 
quiladora, but instead claims that even if the facility is a maquiladora, 
this does not establish that the DRAMs sold to the foreign business were 
destined to be exported to the United States. See Pls.’ Br., at 36-37. It is 
true that the foreign business’ probable status as a maquiladora is not 
dispositive to this inquiry. It does, however, lend further support to 
Commerce’s finding that LG Semicon knew or should have known the 
DRAMs it sold to the foreign business would be exported to the United 
States. Specifically, Commerce could reasonably infer from the foreign 
business’ probable maquiladora status, together with the other evi- 
dence, that LG Semicon knew or should have known the foreign busi- 
ness could not use all the DRAMs it bought from LG Semicon to 


record contains information demonstrating that in 1996, 80% of goods exported by maquiladoras were ex 

I d United States. See LaRussa Letter, Attach. 5, Camila Castellanos, Maquiladora Industry Spurs Develop 
ment, Novedas Editores, S.A. de C.V. 

» See LaRussa Letter, Attach. 5, Maquiladoras-Recent Trends and Growth (“The largest concentration of maquila- 
doras is in electronics, textiles, and autoparts and accessories.”). 

© See Kaye, Scholer Letter of 03/24/98, Attach. 5, decl. of Chris Chun, Ex. A. Exhibit A contains seventy-six customs 
documents listing the exporter as LG Semicon and the importer as the foreign business. See id. Each document classi- 
fies the foreign business as operating as a maquiladora. See id. 
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manufacture a domestically marketable product. Commerce could also 
infer that LG Semicon knew or should have known that the surplus 
DRAMs would likely be exported to the United States through the for- 
eign business’ existing maquiladora mechanism. 

Lastly, there is substantial evidence supporting Commerce’s asser- 
tion that LG Semicon knew or should have known of the importation of 
the DRAMs it sold to the foreign business because LG Semicon would 
have been alerted to the presence of substantial numbers of new LG 
Semicon DRAMs in the U.S. market. See Def’s. Br., at 36; Def.-Interve- 
nor.’s Br., at 43-44. LG Semicon’s direct sales to the U.S. market during 
the POR were minimal. See LaRussa Letter, 15. The administrative re- 
cord demonstrates that a substantial number of LG Semicon’s DRAMs 
were exported by the foreign business to the United States. See Unre- 
ported Sales Mem., 2. Importantly, the value of documented exports, 
alone, was approximately equal to the value of DRAMs sold by LG Semi- 
con in the United States during the POR. See LaRussa Letter, 15. More- 
over, there is no evidence that the LG Semicon DRAMs exported by the 
foreign business were entered into the United States as components of 
other products. Given these facts, as well as the sworn affidavits from 
Micron and LG Semicon employees attesting to substantial knowledge 
»f the daily fluctuations of the U.S. DRAMs market,’ it is unlikely that 
.G Semicon was not aware that a substantial number of new LG Semi- 
con DRAMs were placed on the U.S. market. Together with other sup- 
porting evidence, this reasonably supports Commerce’s conclusion that 
LG Semicon knew or should have known that its continuing sales to the 
foreign business were being exported to the United States. 

In summary, the Court finds substantial evidence to sustain Com- 


merce’s Final Results. Together, the volume of DRAMs LG Semicon sold 
to the foreign business compared to the foreign business’ production ca- 
pacity and corresponding market capacity, the foreign business’ prob- 
able status as a maquiladora, and LG Semicon’s awareness of the U.S. 
DRAMs market, support Commerce’s determination. 


IV. 
CONCLUSION 
For all of the foregoing reasons, the Court sustains Commerce’s Fina: 
Results. A separate order will be entered accordingly. 


( 
( 

T 
i 


7 See Simon Decl.; LaRussa Letter, Ex. 4, aff. of Joseph D’Esopo, 4% 2 
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OPINION 


INTRODUCTION 
WALLACH, Judge: At issue in this case is the 1991 importation by the 
Chrysler Corporation (now DaimlerChrysler Corporation, or “Chrys- 
ler”) of certain “Clubcab” pickup trucks and the refusal of the U.S. Cus- 
toms Service (“Customs”) to grant Chrysler a partial duty exemption on 


those imports pursuant to item 9802.00.80 of the Harmonized Tariff 
Schedule of the United States (“HTSUS”). Although Chrysler did not 
initially seek such an exemption in entering the Clubcabs into the 
United States, Chrysler claims that its failure to do so was due to a cleri- 
cal error that caused it to mistakenly believe that the trucks’ engines 
were not of U.S. origin. Chrysler argues that, as it brought this clerical 
error and mistaken belief to Customs’ attention in a timely manner, 
Customs must reliquidate its entries pursuant to 19 U.S.C. § 1520(c)(1) 
and grant it the partial duty exemption to which it is entitled. In rele- 
vant part, 19 U.S.C. § 1520(c)(1) provides that “the Customs Service 
may * * * reliquidate an entry or reconciliation to correct * * * aclerical 
error, mistake of fact, or other inadvertence.” 

Before the Court are the parties’ respective motions for summary 
judgment. For the reasons stated below, the Court finds there to be gen- 
uine issues of material fact that preclude summary judgment for both 
parties. 


II 
BACKGROUND 
In 1991, Chrysler imported from its subsidiary, Chrysler de Mexico, 
Clubcab pickup trucks containing a 5.9 liter, in-line six cylinder, turbo, 
diesel engine manufactured by the Cummins Engine Company (“Cum- 
mins”) in the United States. Plaintiff's Statement Of Undisputed Mate- 
rial Facts (“Plaintiff's Statement”) at 11 2-3; Defendant’s Response To 
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Plaintiff's Statement Of Undisputed Material Facts at 11 2-3. Despite 
the U.S. origin of these Cummins engines, Chrysler did not file a claim 
for partial duty exemption, pursuant to HTSUS Subheading 
9802.00.80,' when it entered the Clubcab trucks into the United States. 
Defendant’s Statement Of Undisputed Material Facts (“Defendant’s 
Statement”) at 14. According to Chrysler, it did not do so because its im- 
port processing system mistakenly concluded that the engines were of 
Mexican origin. This mistake, Chrysler asserts, was caused when Chrys- 
ler de Mexico made arrangements with Cummins’ Mexican subsidiary, 
Cummins §.A., to purchase the same, U.S.-manufactured engines that 
Chrysler was purchasing directly from Cummins in the United States 
and shipping to Chrysler de Mexico for assembly. Plaintiff's Memoran- 
dum In Support Of Its Motion For Summary Judgment (“Plaintiff's 
Memorandum”) at 5. Because these purchases were pursuant to a 
Chrysler de Mexico purchase order, Chrysler claims, its automated pro- 
cess for making claims under Subheading 9802.00.80 did not recognize 
the U.S. origin of these engines. Id. 

On October 1, 1991, Donald D. Rivait, a Chrysler employee responsi- 
ble for customs compliance and reporting concerning components en- 
tered under Subheading 9802.00.80, was advised that the Cummins 
engines at issue had actually been manufactured in the United States 
and might qualify for duty-free treatment. Defendant’s Statement at 
{1 12. Accordingly, by letter dated October 15, 1991, Mr. Rivait informed 
Customs that Chrysler was seeking a duty exemption for the subject en- 
gines. Id. at 1 13. On November 8, 1991, Chrysler’s broker, Daniel B. 
Hastings, also advised Customs that certain Clubcab trucks, including 
those subject to this action, had U.S. origin engines. Jd. at 11 15. 

Despite these notices, from November 15 through November 29, 
1991, Customs liquidated the relevant Clubcab trucks without granting 
Chrysler a duty exemption for the engines. Jd. at 1 16. Chrysler did not 
challenge this action by filing a protest within the ninety days allowed 
under 19 U.S.C. § 1514 to challenge the classification of merchandise fol- 
lowing liquidation.? Jd. at 117. Rather, on June 18, 1992, Chrysler filed a 
claim seeking the reliquidation of the subject entries pursuant to 19 
U.S.C. § 1520(c)(1), which allows Customs to correct “a clerical error, 
mistake of fact, or other inadvertence * * * not amounting to an error in 
the construction of a law.” Jd. at 118. Customs denied this claim on Sep- 
tember 11, 1992, id., and Chrysler filed a timely protest of this decision 
on December 9, 1999. Id. at 1 19. This protest was, in turn, denied by 
Customs on April 30, 1993, id., and it is the denial of this protest that 


* HTSUS Subheading 9802.00.80 allows for a partial exemption from duties on 
alrticles * * * assembled abroad in whole or in part of fabricated components, the product of the United States, 
which (a) were exported in condition ready for assembly without further fabrication, (b) have not lost their physi- 
cal identity in such articles by change in form, shape or otherwise, and (c) have not been advanced in value or im- 
proved in condition abroad except by being assembled and except by operations incidental to the assembly process 
such as cleaning, lubricating and painting * * * 


9 } Tere ic “ - . _ 
“Inrelevant part, 19 U.S.C. § 1514(c)(3) provides that “[a] protest of a decision, order, or finding described in subsec- 


tion (a) of this section shall be filed with the Customs Service within ninety days after but not before * * * notice of 
liquidation or reliquidation * * *.” 
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Chrysler has timely ch ae This Court has jurisdiction over this 
matter pursuant to 19 U.S.C. § 1581(a). 

On June 11, 1999, Chrysler filed its Motion For Summary Judgment, 
arguing that the facts of this establish, as a matter of law, that the 
actions of Chrysler and Chrysler de Mexico amount to clerical errors, 
mistak .s of fact or other inadvertences which entitle it to a reliquidation 
of its Clubeab entries and a refund of duties improperly paid. On August 

999, Defendant filed its Cross-Motion For Summary Judgment. For 
it that Chrysler’s mistake constitutes an “error 

” which cannot be remedied under 19 U.S.C. 

), since b both Chrysler and Customs had actual knowledge of 

origin of the engines before the expiration of the protest period 


ry 


» liquic jdation of the Clubcabs. Alternatively, Defendant ar- 
f nif Chrysler’s mistake is not “an error in the construction 
of a law,” it is still entitled to summary judgment because Chrysler has 
failed to demonstrate any mistake of fact, clerical error or inadvertence 
through documentary evidence. 


Ill 
ANALYSIS 


A 
[HE STANDARDS FOR SUMMARY JUDGMENT 
Under USCIT R. 56(d), summary judgment is appropriate when “the 


pleadings, depositions, answers to interrogatories, and admissions on 
file, together with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” The moving party bears the burden of 
demonstr ating the absence of all genuine issues of material fact. Avia 
Group Int'l, Inc. v. L.A. Gear California, Inc., 853 F.2d 1557, 1560 (Fed. 
Cir. 1988). TI done by producing evidence showing the lack of 
any genuine issue of material fact or, where the non-moving party bears 
the burden of proof at trial, by demonstrating that the nonmovant has 
failed to make a sufficient showing to establish the existence of an ele- 


ment essential to its case. Id.; Celotex Corp. v. Catrett, 477 U.S. 317, 325 
(1986) 


To successfully oppose a properly supported motion for summary 


judgment, the nonmovant may not simply rest on its pleadings. Rather, 
it must pr oduce evidence “by affidavits or as otherwise provided in [US- 
CIT R. 56]” which “set forth specific facts showing that there is a genu- 
ine issue for trial.” USCIT R. 56(f); see also Mingus Constructors, Ine.t 
United States, 812 F2d 1387, 1390-91 (Fed. Cir. 1987) (“[T]he party op- 
posing summary judgment must show an evidentiary conflict on _ re- 
cord; mere denials or conclusory statements are not sufficient.” 

In determining whether the parties have met their ota bur- 
dens, the Court does not “weigh the evidence and determine the truth of 
the matter,” but simply determines “whether there is a genuine issue for 
trial.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). In so do- 


r 


11S May be ¢ 
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ing, the Court views all evidence in a light most favorable to the nonmo- 
vant, drawing all reasonable inferences in the nonmovant’s favor. 
United States v. Diebold, Inc., 369 U.S. 654, 655 (1962); Avia Group Int’l, 
853 F.2d at 1560. 


B 
CHRYSLER Dip NoT MAKE AN “ERROR IN THE CONSTRUCTION OF A LAW.” 


As noted above, Defendant argues that summary judgment is ap- 
propriate because Chrysler committed an error in the construction of a 
law which, based on the plain language of 19 U.S.C. § 1520(c)(1), cannot 
be remedied under this provision. Because this claim, if true, would be 
dispositive of both parties’ Motions, the Court’s initial inquiry is wheth- 
er the facts of this case support Defendant’s argument. See Ford Motor 
Co. v. United States, 157 F.3d 849, 858 (Fed. Cir. 1998) (“Ifan error quali- 
fies as an ‘error in the construction of a law,’ that inquiry is dispositive, 
but if it does not so qualify, the party seeking correction must still show 
that its error fits within one of the three correctable categories.”). 


} 


CHRYSLER’S ERROR DOES NOT CONSTITUTE “AN ERROR IN 
THE CONSTRUCTION OF A LAW,” AS TRADITIONALLY DEFINED 
19 U.S.C. § 1520(c) allows for reliquidation to correct “a clerical error, 
mistake of fact, or other inadvertence * * * not amounting to an error in 
the construction of a law.” Although not specifically defined by statute 
or regulation, the distinction between a mistake of fact and an error in 


the construction of a law for purposes of § 1520(c) has evolved in case 
law: 


[Mlistakes of fact occur in instances where either (1) the facts exist, 
but are unknown, or (2) the facts do not exist as they are believed to. 
Mistakes of law, on the other hand, occur where the facts are 
known, but their legal consequences are not known or are believed 
to be different than they really are. 


Executone Information Systems v. United States, 96 F.3d 1383, 1386 
(Fed. Cir. 1996) (quoting Hambro Automotive Corp. v. United States, 66 
C.C.PA. 1138, 119, 603 F.2d 850, 855 (1979)); C.J. Tower & Sons of Buffa- 
lo, Inc. v. United States, 68 Cust. Ct. 17, 22, 336 F Supp. 1395, 1399 
(1972), aff'd 61 C.C.PA. 90, 499 F.2d 1277 (1974) (“A mistake of fact ex- 
ists where a person understands the facts to be other than they are, 
whereas a mistake of law exists where a person knows the facts as they 
really are but has a mistaken belief as to the legal consequences of those 
facts.”) (citation and internal quotations omitted). In comparison, a 
“clerical error” has been defined as “a mistake made by a clerk or other 
subordinate, upon whom devolves no duty to exercise judgment, in writ- 
ing or copying the figures or in exercising his intention,” PPG Indus- 
tries, Inc. v. United States, 7 CIT 118, 123 (1984), while “inadvertence” 
has been described as an oversight or involuntary accident, or the result 
of inattention or carelessness. Ford Motor Co., 157 F.3d at 860; see also 
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id. at 857 (“[Flor an error to be correctable, it must simultaneously 
qualify as at least one of the three enumerated types and not qualify as 
an ‘error in the construction of a law.’”) 

Here, Chrysler has alleged what amounts to a clerical error, mistake 
of fact or other inadvertence—but not also an error in the construction 
of a law—at the time of entry. Through its pleadings and papers, Chrys- 
ler says that its import processing system mistakenly concluded that the 
Cummins engines at issue were of foreign origin, and that it was because 
of this mistake that Chrysler did not seek a duty exemption under Sub- 
heading 9802.00.80 when it entered the trucks into the United States. 
Such an allegation falls squarely within the definition of a mistake of 
fact; Chrysler believed the facts concerning the origin of the Cummins 
engines to be different than they really were. Similarly, Chrysler has al- 
leged that Chrysler de Mexico made a clerical error or other inadver- 
tence by itself issuing a purchase order for Cummins engines, in 
violation of Chrysler’s purchasing policy. See Plaintiff's Memorandum 
at 10-11 (“Chrysler de Mexico, as a contract assembler of vehicles for 
DaimlerChrysler, understood and was required to follow [DaimlerCh- 
rysler’s] policy on purchasing U.S. origin and other non-Mexican mater- 
ials. No duty devolved upon Chrysler de Mexico to exercise any original 
thought, discretion or judgment in carrying out the policy with respect 
to U.S. origin components.”). In contrast, the facts of this case do not ap- 
pear to constitute an error in the construction of a law, since Chrysler, as 
demonstrated by its maintenance of an automated information man- 
agement system for making claims under HTSUS item 9802.00.08, was 
well aware of the legal consequences of claiming, or not claiming, the 
benefits bestowed by this provision at the time of entry.* 


2 


Customs’ ARGUMENT THAT A CORRECTABLE ERROR CAN BECOME “AN 
ERROR IN THE CONSTRUCTION OF A LAW” IS UNSUPPORTED BY THE 
LANGUAGE OF § 1520(c)(1) 


Regardless of whether Chrysler initially made a correctable error, 
however, Defendant asserts that Chrysler’s actions constitute “an error 
in the construction of a law” for purposes of § 1520(c)(1), since Chrysler 
discovered the true origin of the Cummins engines before the expiration 
of the protest period following liquidation. Defendant says that “Chrys- 
ler, in possession of the necessary information before liquidation of the 
entries and before the protest period had even begun, plainly had the ob- 
ligation to follow the procedures of section 1514 and file a protest within 
90 days of liquidation.” Defendant’s Reply Memorandum To Plaintiff's 
Response To Defendant’s Cross-Motion For Summary Judgment (“De- 
fendant’s Reply”) at 8. 

While Defendant’s position may well encourage importers, such as 
Chrysler, to correct factual errors at the earliest possible opportunity, it 


3 That Chrysler maintained such a system at the time of entry is not in dispute. See Plaintiff's Statement at 9 8, 
Defendant’s Response To Plaintiff's Statement Of Undisputed Material Facts at 18 
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has no support in the actual language of § 1520(c)(1). In relevant part, 
§ 1520(c) provides as follows: 
Notwithstanding a valid protest was not filed, the Customs Service 
may, in accordance with regulations prescribed by the Secretary, re- 
liquidate an entry or reconciliation to correct— 

1) a clerical error, mistake of fact or other inadvertence * * * 
not amounting to aerror in the construction of a law, adverse to 
the importer and manifest from the record or established by 
documentary evidence, in any entry, liquidation, or other cus- 
toms transaction, when the error, mistake, or inadvertence is 
brought to the attention of the Customs Service within one 
year after the date of liquidation or exaction * * *. 

On its face, nothing in this language or in Customs’ implementing 
regulations* supports Defendant’s argument that a party loses its abili- 
ty to challenge an error upon the expiration of the protest period, or that 
a mistake of fact, clerical error or other inadvertence somehow becomes 
an error in the construction ofa law if not challenged within ninety days 
of liquidation. 

Section 1520(c)(1) simply provides that a mistake of fact, clerical er- 
ror or inadvertence in any customs transaction (i.e., “in any entry, liqui- 
dation, or other customs transaction”) may be remedied under this 
provision so long as the mistake is brought to Customs’ attention within 
one year after the date of liquidation—a requirement that appears to 
have been satisfied in this case. Here, Chrysler allegedly made a mistake 
of fact in its initial entries of the Clubcabs (as well as a clerical error or 
other inadvertence in issuing two purchase orders), and it timely sought 
to correct these mistakes through invocation of § 1520(c)(1) within one 
year of liquidation. Thus, under the plain language of the statute, it ap- 
pears that no other action was required of Chrysler to obtain the bene- 
fits of § 1520(c)(1), assuming that the alleged mistakes are otherwise 
adverse to Chrysler and manifest from the record or established by doc- 
umentary evidence. 

Had Congress intended to impose the restriction on § 1520(c)(1) that 
Defendant claims exists, it could have included language to this effect in 
the statute. That Congress failed to evidence such an intention in either 
the statute or the legislative history,° however, indicates no such restric- 
tion exists. See Ishida v. United States, 59 F.3d 1224, 1231 (Fed. Cir. 
1995) (noting that, had Congress intended to limit the coverage of the 
Civil Liberties Act of 1988 in the manner asserted by the government, 
Congress could have expressed its intent in the statutory language). 


19C.FR. § 173.4(b), which essentially does no more than paraphrase 19 U.S.C. § 1520(c)(1), provides for the correc- 
mistake of fact, or other inadvertence, so long as the error “(1) Does not amount to an error in the 
2) Is adverse to the importer; and (3) Is manifest from the record or established by documentary 


ubmitted noe 
>t 


vidence that its position concerning what constitutes “an error in the construction of a 
1 an argument advanced for the purposes of this litigation. As such, the Court need not con- 
as’ interpretation of § 1520(c)(1) enjoys deference under the standards set out in Chevron U.S.A., 
's Defense Council, Inc., 467 U.S. 837 (1984). See Bowen v. Georgetown Univ. Hospital, 488 U.S 
never applied the principle [of deference] * * * to agency litigating positions that are wholly 
ions, rulings, or administrative practice.’” 


has not pointed out any legislative history that supports its interpretation 
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This is especially true since, in the absence of any such explicit limita- 
tion, the plain language of § 1520(c)(1) appears to cover all mistakes of 
fact, regardless of when they are discovered. See Timex VI., Inc. u 
United States, 157 F.3d 879, 882 (Fed. Cir. 1998) (“To ascertain whether 
Congress had an intention on the precise question at issue, we employ 
the traditional tools of statutory construction. The first and foremost 
tool to be used is the statute’s text, giving it its plain meaning.”) (inter- 
nal quotes and citation omitted). 


Q 
oO 


NEITHER «NEC Nor UNIVERSAL COOPERATIVES SHOW THAT 
CHRYSLER COMMITTED “AN ERROR IN THE CONSTRUCTION OF A LAW.” 
Notwithstanding this lack of textual support, Defendant argues, inter 

alia, that this Court should be guided by the case of NEC Electronics v. 
United States, 13 CIT 214, 709 F Supp. 1171 (1989). In NEC, this Court 
upheld Customs’ dismissal of a § 1520(c)(1) claim after finding that the 
importer’s representative had actual knowledge of the nature of the 
goods at issue, as well as the existence of its desired tariff classification, 
prior to the expiration of the liquidation/protest period. According to 
Defendant, the undisputed facts of this case show that Chrysler and its 
broker were similarly “certain of the nature of the merchandise and the 
resulting classification before * * * the expiration of the protest period,’ 
and that “nothing prevented Chrysler from protesting the liquidation” 
when Customs did not give it a duty exemption. Defendant’s Memoran- 
dum® at 12-13. Thus, Defendant argues, since Chrysler could have ini- 
tially protested the liquidations under 19 U.S.C. § 1514, this Court 
should follow NEC and find that Chrysler now “possesses no remedy un- 
der 19 U.S.C. § 1520(c).” Id. at 13. 

At first mee: NEC supports Defendant’s position. In a footnote, NEC 
makes clear that, even though the importer may have been unaware of 
certain factual attributes concerning its merchandise at importation, 
the fact that both the importer and Customs possessed the proper fac- 
tual information “many months before liqui dation and “thus had am- 
ple time to properly contest the classification” prevented the importer 
from invoking § 1520(c)(1 N EC, 13 CIT at 218 n.4, 709 F Supp. at 1174 
n.4. Thus, without further inquiry, if NEC was binding authority it 
would appear to require dismissal of Chrysler’s claims. 

After NEC, however, the Court of Appeals For The Federal Circuit 
(“CAFC”) considered a similar fact pattern in Executone Information 
Systems v. United States, 96 F.3d 1383 (1996). In Executone, an importer 
learned of its alleged mistakes of fact before the end of the initial protest 
period, and thus could have made timely challenges under 19 U.S.C. 


6 Memorandum In —— 1 To Plaintiff's Motion Fx nary Judgment And In Support Of Defendant's Cross- 
Motion For Summary Judgment (“Defendant’s Memorandum 
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§ 1514 within ninety days of liquidation.’ Despite this fact, the CAFC 
rejected the government’s assertion that the plaintiff was actually chal- 
lenging the classification of merchandise, ruling instead that the plain- 
tiff had properly alleged a correctable “mistake of fact” under 
§ 1520(c)(1). 

Most importantly for present purposes, in reaching this decision the 
CAFC did not address the issue of when the importer became aware ofits 
alleged error. Rather, the CAFC simply inquired whether the plaintiff 
had alleged that a “mistake of fact” had ever occurred and, finding that 
Executone had alleged such an error at the time of importation, con- 
cluded that the facts of this case did not present an error in the construc- 
tion of a law. See Executone, 96 F.3d at 1386 (“Here * * * Executone has 
alleged a mistake of fact: namely, Executone believed, at the time of im- 
portation, that valid Form A’s had been filed when, in fact, they had 
not.”) (emphasis added); see also id. at 1388 (“Here, based on the facts as 
alleged, the classification of Executone’s merchandise * * * was clearly 
the result of a mistake of fact variety— Executone thought Form A’s had 
been filed when, in fact, the forms had not been. This is precisely the 
type of error which is properly correctable through the application of 19 
US.C. § 1520(c)(1).”). 

In light of this holding, as well as the above statutory analysis, it ap- 
pears to this Court unwise to rely upon the analysis set forth in NEC. 
Although, in Executone, the CAFC did not explicitly discuss the issue of 
timing, its silence on the issue—in the face of an importer’s clearly es- 
tablished knowledge of its factual mistake prior to liquidation—demon- 
strates that such knowledge does not render an error an “error in the 
construction of a law” for purposes of § 1520(c)(1). Rather, the CAFC’s 
opinion indicates that, at least in a case like the one at bar, the time at 
which an importer becomes aware of its error is of no significance to the 
question of whether the alleged mistake constitutes an error in the 
construction of a law. Thus, to the extent that NEC states otherwise, the 
Court recognizes a conflict between this case and Executone and de- 
clines to follow this aspect of NEC. 

Defendant also argues that Customs’ decision to liquidate the mer- 
chandise as entered “may be likened to a decisional mistake of the type 
described in Universal Cooperatives, Inc. v. United States, 13 CIT 516, 
715 F Supp. 1113 (1989)]” since Chrysler, by way of letters from Donald 
D. Rivait and Daniel B. Hastings, made Customs aware prior to liquida- 
tion that the engines might qualify for a duty exemption. Defendant’s 
Memorandum at 15. According to Defendant, although “Customs may 
have been mistaken as to the correct state of the facts,” all relevant posi- 
tions as to the facts were known by Customs prior to liquidation; thus 


for duty-free treatment. Executone, 96 F.3d at 1384. Soon after entry 
fied Executone that the necessary documents were missing. Id. De 
documents or make a formal § 1514 protest in the ninety days fc 
months after the entries were liquidated, Executone filed the proper 
its entries pursuant to § 1520(c)(1). Id 


ot submit the n ar} 
1 ther, approximately six 
toms and sought a reliquidation of 
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creating an error in the construction of a law which cannot be chal- 
lenged under § 1520(c)(1). Id. 

In Universal Cooperatives, Customs, after conducting a laboratory 
analysis on an importer’s entries of polypropylene baler twine, deter- 
mined that the twine had actually been produced from polypropylene 
strips wider than what the importer had claimed; a state of facts which 
changed the classification of the merchandise. 13 CIT at 517, 715 F 
Supp. at 1114. The importer did not timely seek to challenge this classi- 
fication within ninety days of liquidation, but, five months after liquida- 
tion, sought to have the duties reliquidated under § 1520(c)(1) on the 
grounds that Customs’ determination was a correctable mistake of fact. 
Id. Customs denied this request, and the importer sought review before 
this Court. Id. 

In upholding Customs’ decision, Universal Cooperatives distin- 
guished between a “decisional mistake,” in which a party makes the 
wrong choice between two known, alternative sets of facts, and an “ig- 
norant mistake,” in which a party is unaware of the existence of the cor- 
rect, alternative set of facts. Jd. at 518, 715 F Supp. at 1114. Only 
ignorant mistakes, the Court held, are remediable under § 1520(c)(1), 
while decisional mistakes need to be challenged under § 1514 within 
ninety days of liquidation. Jd. Applying this distinction to the facts be- 
fore it, the Court stated: 


If there was a mistake here, it was surely of the decisional type. The 
government knew that plaintiff was seeking to enter the merchan- 
dise in a manner which required that the strips be wider than an 
inch. Nevertheless, the government, relying on a laboratory testing 
of a sample, rightly or wrongly, made a decision that the strips were 
less than one inch wide. This created a situation for which the con- 
ventional protest method of 19 U.S.C. § 1514 was manifestly de- 
signed, i.e., an importer with a fully informed position regarding its 
merchandise, confronting an informed, but adverse decision by the 
government. One of them may have been mistaken as to the correct 
state of the facts, but it was not from total ignorance of a possible 
alternative state of facts. * * * Here * * * all relevant positions as to 
the facts were known prior to the original liquidation and it would 
have been no hardship, and certainly no impossibility, for plaintiff 
to have made a timely protest against that liquidation. If the gov- 
ernment was mistaken as to the facts as a result of having chosen 
incorrectly from a number of known alternatives, then the condi- 
tion precedent for contesting that decision in court was the making 
of a timely protest under Section 514, thus allowing the question to 
be considered administratively in the most orderly and efficient 
way. 


Id., 715 F. Supp. at 1114-15. 

Contrary to Defendant’s assertion, the facts of this case do not pres- 
ent asimilar decisional mistake by Customs. In Universal Cooperatives, 
neither Customs nor the importer was ever faced with an ignorant mis- 
take where they were simply unaware of the existence of a correct, alter- 
native set of facts. Rather, from the start, both parties were fully 
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informed of both the potential alternative classifications and the respec- 
tive facts supporting these alternatives—circumstances which the 
CAFC has described as presenting a “typical challenge to a Customs 
classification” where “the only proper course of action would have been 
to file a timely protest under section 1514.” Executone, 96 F.3d at 1388.8 
In contrast, here both Chrysler and Customs appear to have been faced 
with an ignorant mistake at the time of importation, since neither party 
was aware of the fact that the Cummins engines were actually manufac- 
tured in the United States. That, of course, is precisely the type of “mis- 
take” that this Court recognized as remediable under § 1520(c)(1) in 
Universal Cooperatives.”9 


4 


THAT § 1520(c)(1) Gives IMPORTERS THE ABILITY TO CORRECT MISTAKES 
OF FACT FOR UP TO ONE YEAR AFTER LIQUIDATION IS NoT AN “ABSURD 
AND ILLOGICAL RESULT.” 


Finally, Defendant argues that 


[i]f we accept Chrysler’s interpretation that only the isolated slice 
of time at time of entry can be considered for a mistake of fact claim, 
every importer would always have [19 U.S.C. § 1520(c)], unbridled, 
at its disposal effectively creating a period of 1 year from liquidation 
in order [sic] contest liquidation. This interpretation leads to the 
absurd and illogical result of rendering section 1514 and the protest 
procedure useless in all instances, where mistakes of fact are alle- 


ged. Plainly, [19 U.S.C. § 1520(c)] is not meant to nullify the effect of 
section 1514 and Chrysler’s contentions must be rejected. 
Defendant’s Reply at 4. 


Through § 1520(c)(1), Congress has given Customs the ability to cor- 
rect factual mistakes even after the legality of all other orders would 


8 In Executone, the CAFC stated that such a “typical challenge” exists “where Customs evaluated the merchandise 
and, based on its construction of the tariff schedule, determined into which of two categories the merchandise must be 
placed * * *. In such a case, there is no dispute that the only proper course of action would have been to file a timely 
protest under section 1514.” 96 F.3d at 1388. In contrast, in Executone the CAFC observed that the facts before it pre- 
sented a typical mistake of fact, since, inter. alia, “Customs has never disputed that Executone’s merchandise would 
properly qualify for duty-free treatment * * * had Form A’s been properly submitted.” Jd 

This distinction between a “decisional mistake” (i.e., a “typical challenge”) and an “ignorant mistake,” of course, is a 
reflection of the fact that although “Congress clearly envisioned a liberal mechanism for the correction of inadver- 
tences under section 1520(c)(1),” ITT Corp. v. United States, 24 F.3d 1384, 1389-90 (Fed. Cir. 1994), § 1520(c)(1) is 
nevertheless a narrow exception to the rule that a Customs classification decision is final unless a protest is filed within 
ninety days following liquidation. See infra, Section III.B.4 (discussing how it is not “absurd” or “illogical” that Con- 
gress created an exception to the finality requirements of 19 U.S.C. § 1514 for a limited range of errors 


9 Defendant further suggests that any “ignorant mistake” that occurred at entry became a “decisional mistake” 
once Chrysler had informed Customs, through the letters from Donald D. Rivait and Daniel B. Hastings, that the Club- 
cabs may be eligible for a duty exemption. This suggestion is akin to Defendant's argument that an initial mistake of 
fact may be transformed into an error in the construction of a law. As discussed above, such a position runs contrary to 
both the plain language of § 1520(c)(1) and the CAFC’s decision in Executone, and the Court rejects it as such 

Indeed, even if an “ignorant mistake” could become a “decisional mistake,” the undisputed facts of this case show 
that Customs was not in possession of all the relevant factual information upon which it could have made an informed 
classification decision. While it is true that Chrysler personnel had informed Customs prior to liquidation that the 
Cummins engines were actually of U.S. origin, there is no dispute that Chrysler failed to submit adequate proof of this 
fact prior to liquidation. As Defendant itself notes, “both letters advising Customs of 9802 eligibility were vague, un- 
specific and failed to provide adequate proof that the engines were in fact U.S. manufactured goods.” Defendant’s Reply 
at 10. Accordingly, and in contrast to Universal Cooperatives, in this case Customs was not supplied with the complete 
factual information that would have allowed it to have made a wrong choice between two known, alternative sets of 
facts (i.e., a decisional mistake). See Taban Co. v. United States, 960 F. Supp. 326, 334 (CIT 1997) (“While * * * it is 
well-established that a determination by the Customs Service that merchandise is covered by a certain provision of the 
TSUS is a conclusion of law, Customs must make its classification determinations based on accurate and complete in- 
formation.” ) (internal quotes and citation omitted). 
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have become final and conclusive under 19 U.S.C. § 1514, “notwith- 
standing a valid protest was not filed.” In so doing, “Congress clearly en- 
visioned a liberal mechanism for the correction of inadvertences,” 
Aviall of Texas, Inc. v. United States, 70 F.3d 1248, 1250 (Fed. Cir. 1995), 
since “/t/he Government has no interest in retaining duties which were 
improperly collected as a result of clerical error, mistake of fact or inad- 
vertence,” C.J. Tower, 68 Cust. Ct. at 21, 336 F Supp. at 1399 (quoting 
Hearings on H.R. 5505 before the Senate Committee on Finance, 82nd 
Cong., 2d Sess., 30 (1952)) (emphasis added). See also ITT Corp., 24 F.3d 
at 1389 (similarly noting that “Congress clearly envisioned a liberal 
mechanism for the correction of the specific inadvertences set forth in 
§ 1520(c)(1),” and citing various pieces of legislative history which “em- 
phasize[ | the remedial purpose of the statute”). Stated another way, 
even though § 1520(c)(1) is a “narrow exception” to the rule that a Cus- 
toms classification decision is final unless a protest is filed within ninety 
days following liquidation, Degussa Canada Ltd. v. United States, 87 
F.3d 1301, 1302 (Fed. Cir. 1996), it is an exception that has broad applica- 
tion when applicable. 

In light of this remedial purpose, the fact that § 1520(c)(1) allows im- 
porters up to one year following liquidation to correct a demonstrated 
mistake of fact, clerical error or other inadvertence—even when the er- 
ror is discovered prior to liquidation—is not an “absurd and illogical re- 
sult.” While a prudent importer would presumably want to correct its 
inadvertence at the earliest possible opportunity, there is no require- 
ment in § 1520(c)(1) that an importer must do so. Cf ITT Corp., 24 F.3d 
at 1388 (noting that, while a prudent importer would submit the neces- 
sary information to allow a prompt and favorable § 1520(c)(1) decision 
by Customs, “neither statute nor case law precludes court-ordered re- 
liquidation under § 1520(c)(1) after a trial de novo”). To find otherwise 
would, in essence, read an arbitrary cut-off date into the language of 
§ 1520(c)(1) and obligate this Court to answer such questions as 
(1) when did the importer become aware of its alleged mistake of fact;1° 
(2) when was the importer able to substantiate its alleged error; and (3) 
could the importer have made a timely, meaningful protest within nine- 
ty days of liquidation.!! That, it appears to the Court, is contrary to both 
the letter and spirit of § 1520(c)(1). 

In short, Defendant has not shown that Chrysler made an “error in 
the construction of a law” that would preclude it from relief under 19 
U.S.C. § 1520(c)(1). Rather, Chrysler has alleged that it failed to seek a 
duty exemption at entry because, due to a clerical error, it was unaware 
of true origin of the Cummins engines. These are precisely the types of 


10 Chrysler correctly and persuasively observes that, “[u]nder the Government's approach any subsequent attempt 
by an importer to establish the correct facts and that a mistake of fact had occurred would negate the original mistake of 
fact and preclude relief. This is true because almost any attempt to explain the mistake will require finding someone in 
the company who knew the true facts at or before the time of entry.” Plaintiff's Memorandum In Reply To Defendant’s 
Response To Plaintiff's Motion For Summary Judgment And Response To Defendant’s Cross-Motion For Summary 
Judgment (“Plaintiff's Reply”) at 20 

11 Such inquires, however, may be appropriate in determining whether an importer has actually demonstrated an 
“other inadvertence.” See infra, note 17. 
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errors that are correctable through 19 U.S.C. § 1520(c)(1). Accordingly, 
it is to the question of whether Chrysler has sufficiently gone beyond 
making mere allegations, and adequately supported its claims through 
record or other documentary evidence, that the Court now turns. 


C 


GENUINE ISSUES OF MATERIAL FACT REMAIN AS TO WHETHER CHRYSLER DE 
MEXICO COMMITTED A “CLERICAL ERROR” OR “OTHER INADVERTENCE.” 
The first correctable error alleged by Chrysler is that its subsidiary, 

Chrysler de Mexico, committed a clerical error or other inadvertence by 

not following Chrysler’s purchasing policy and itself issuing a purchase 

order for Cummins engines. See Plaintiff's Memorandum at 10-11. As 
noted previously, a “clerical error” has been defined as “a mistake made 
by aclerk or other subordinate, upon whom devolves no duty to exercise 
judgment, in writing or copying the figures or in exercising his inten- 
tion.” PPG Industries, 7 CIT at 123. Consistent with this definition, the 

CAFC has made clear that in order to demonstrate a “clerical error,” a 

plaintiff must show that the party having committed the alleged error 

“was ‘one upon whom no duty devolved to exercise original thought or 

judgment’” Ford Motor Co., 157 F.3d at 860 (quoting Yamada v. United 

States, 26 C.C.PA. 89, 94 (1938)). In so doing, the plaintiff must prove 

that the party in error was given “complete, binding, non-discretionary 

instructions.” Jd. at 861. Once a plaintiff has made such a showing, Cus- 
toms may nevertheless “show that the error is not correctable by show- 
ing that a noncorrectable error of those who did have discretion in the 

matter contributed to the mistake.” Id. at 860. 

Chrysler has failed to show that it is entitled to summary judgment. 
Although Plaintiff alleges that Chrysler de Mexico violated DaimlerCh- 
rysler’s purchasing policy by acquiring U.S.-produced Cummins en- 
gines with its own purchase order, the only relevant evidence it has 
submitted is the deposition testimony of Gordon Heidacker, a former se- 
nior buyer of engines and accessory drives at Chrysler, that purchase or- 
ders were issued for the Cummins engines by both Chrysler U.S. and 
Chrysler de Mexico. See Plaintiff's Memorandum at 10 (citing Heidack- 
er Dep. at 38). Chrysler has provided no evidence to support its claims 
that the “procedure for all non-Mexican origin components was that 
such components be purchased by [DaimlerChrysler] and resold to 
Chrysler de Mexico,” and that “[n]o duty devolved upon Chrysler de 
Mexico to exercise any original thought, discretion or judgment in carry- 
ing out the policy with respect to U.S. origin components.” Jd. at 10-11. 
Since Chrysler bears the burden of demonstrating these elements in or- 
der to show that Chrysler de Mexico committed a correctable clerical er- 
ror, Ford Motor Co., 157 F.3d at 860-61, its failure to identify any 
evidence on these counts precludes summary judgment in its favor. 

Similarly, Chrysler has not brought forth any evidence that Chrysler 
de Mexico’s actions constitute an “inadvertence.” As noted previously, 
“inadvertence” has been described as an oversight or involuntary acci- 
dent, or the result of inattention or carelessness. Id. at 860. Chrysler has 
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introduced no evidence that Chrysler de Mexico’s issuance of purchase 
orders was the result of an oversight, accident or carelessness, as op- 
posed to a willing and informed choice. See id. at 860-61 (finding that 
where the party in error “garbled his instructions and therefore consis- 
tently— not carelessly— did not carry them out,” the error may qualify 
as a “clerical error” but not as an “inadvertence”). In fact, Plaintiff's 
own evidence seems to raise a question as to whether Chrysler de Mexico 
purchased the Cummins engines itself in order to receive a commercial 
advantage; a situation which casts doubt on any claim that its actions 
were involuntary or a mistake. See Deposition of Gordon Heidacker at 
16-17 (“Q. In other words, Chrysler de Mexico would not take direction 
from Cummins U.S. or did not want to take direction? A. They were 
seeking an advantage I think currency-wise.”). 

Despite this failure by Chrysler, however, the Government has not 
demonstrated that it is entitled on these claims to judgment as a matter 
of law. In its Cross-Motion For Summary Judgment, Defendant mostly 
ignores Chrysler’s claim concerning clerical error or inadvertence and, 
consequently, does not adequately discuss Chrysler’s failure to produce 
evidence of its purchasing policy or Chrysler de Mexico’s subordinate 
(i.e., non-discretionary, clerical) status as a sufficient basis upon which 
the Government is entitled to summary judgment. Defendant chose to 
concentrate on evidence relating to Chrysler’s “mistake of fact” claim, 
and, to the degree that it has challenged Chrysler’s “clerical error” and 
“other inadvertence” claims, it has only done so by observing that 
“(djespite having ample time opportunity to do so, * * * Chrysler has 
never produced any purchase orders issued by Chrysler de Mexico to 
CumminsS.A., nor any other documents evidencing the alleged transac- 
tion between Chrysler de Mexico and Cummins, S.A. which would sub- 
stantiate the alleged error.” Defendant’s Memorandum at 17.!2 Upon 
close review, however, this argument does not hold true, since the Hei- 
dacker deposition clearly shows that two purchase orders were issued 
for the Cummins engines. !8 

In short, both the Government and Chrysler have failed to demon- 
strate that they are entitled to summary judgment on this point. 


12 As discussed below, in Defendant’s Supplemental Memorandum addressing the proof that Chrysler must show to 
demonstrate that it committed a mistake of fact, the Government notes that “Chrysler did not provide any documenta- 
ry evidence to substantiate its purchasing policy.” Defendant’s Supplemental Memorandum at 6. This is the first time 
that the Government addresses this lack of evidence, as neither its Memorandum In Support Of Its Motion For Sum- 
mary Judgment nor its reply memorandum specifically note this shortcoming as a grounds for summary judgment con- 
cerning Chrysler’s clerical error or other inadvertence claim. As such, the Court does not consider Defendant to have 
made a proper motion for summary judgment on this issue. 


13 See Heidacker Deposition at 38, lines 20-23 (“Q. Are you saying that two purchase orders were issued, one by 
Chrysler U.S. for this engine and another purchase order by Chrysler de Mexico to Cummins SA? A. Yes, and I can tell 
you why.”). While the Heidacker deposition may not be as persuasive evidence as an actual purchase order, this deposi- 


tion most certainly constitutes at least some evidence to support Chrysler’s claim that Chrysler de Mexico issued a 
purchase order to Cummins S.A. 
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D 


GENUINE ISSUES OF MATERIAL FACT REMAIN AS TO 
WHETHER CHRYSLER MADE A “MISTAKE OF FACT.” 

Chrysler’s second claim is that it made a correctable “mistake of fact” 
when it mistakenly believed the engines in the Clubcab trucks it was im- 
porting to be of Mexican origin. Plaintiff's Memorandum at 11-12. For 
Customs to reliquidate an entry to correct such a mistake, § 1520(c)(1) 
and 19 C.ER. § 173.4(3) require a party to either (1) show that the al- 
leged error is manifest from the record, or (2) establish the alleged error 
by documentary evidence. On this point, both parties claim that they are 
entitled to summary judgment. 

To decide these respective motions, it is first necessary to determine 
what evidence Chrysler must produce to establish its alleged mistake of 
fact “by documentary evidence,”!* and what evidence (if any) Defen- 
dant may introduce to refute this showing. On these points, which will 
be discussed in turn below, the parties differ. Chrysler argues that, in or- 
der to establish a “mistake of fact,” a party need not demonstrate the 
underlying cause of its mistake, but must only show that it did not know 
the facts as they truly were at the time of entry. Plaintiff's Supplemental 
Brief at 2. Chrysler also argues that any negligence by an importer in 
making an initial factual determination would not preclude its deter- 
mination from being a “mistake of fact” under 19 U.S.C. § 1520(c)(1), 
and notes in support that in several cases from this Court “the initial 
negligence [by importers] did not preclude the errors from being mis- 
takes of fact for purposes of 19 U.S.C. § 1520(c)(1).” Id. at 4-6. 

Defendant takes the opposite positions. According to Defendant, in 
order to prove that it committed a correctable “mistake of fact,” an im- 
porter must go beyond showing that it was mistaken concerning the cor- 
rect state of fact, and must establish the underlying cause or reason for 
its mistake. Here, the Government asserts that Chrysler has not 
brought forth any evidence that it can meet this burden, since Chrysler 
has “not provide[d] any documentary evidence to substantiate its pur- 
chasing policy, nor has it produced copies of the purchase orders alleged- 
ly issued by Chrysler de Mexico to Cummins S.A.” Defendant’s 
Supplemental Memorandum at 6. Rather, it argues that “[a]n examina- 
tion of Chrysler’s mistake in initially determining the country of origin 
of the engines indicates that negligence exists,” and that such negli- 
gence, which was the cause of Chrysler’s “mistake,” precludes a finding 
that a “mistake of fact” exists for purposes of § 1520(c)(1). Jd. at 7. More- 
over, the Government adds that Chrysler was also negligent in failing to 
act after it discovered its mistake, since it could have submitted the re- 


quired documentation during the protest period following liquidation 
(but did not). Jd. at 4. 


14 Tn this case, Chrysler's alleged mistake of fact is not manifest from the record (i.e., “apparent * * * from a facial 
examination of the entry and the entry papers alone,” ITT Corp., 24 F.3d at 1387), and Chrysler does not appear to 


claim otherwise. Thus, the Court need only inquire whether Chrysler has established its claimed mistake of fact 
through documentary evidence 
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1 
ALTHOUGH CHRYSLER NEED NOT PRODUCE EVIDENCE OF THE UNDERLYING 
CAUSE OR REASON FOR ITS MISTAKE OF FACT IN ORDER TO ESTABLISH 
ITS ERROR BY DOCUMENTARY EVIDENCE, THERE IS A GENUINE ISSUE OF 
MATERIAL FACT AS TO WHETHER CHRYSLER KNEW THE TRUE ORIGIN OF 
THE CUMMINS ENGINES AT THE TIME OF ENTRY. 

The first issue the Court needs to address is the nature of the evidence 
that Chrysler must produce to demonstrate its alleged error. As noted 
previously, a “mistake of fact” for purposes of § 1520(c)(1) has repeated- 
ly been defined as occurring when “(1) the facts exist, but are unknown, 
or (2) the facts do not exist as they are believed to.” Executone, 96 F.3d at 
1386 (quoting Hambro, 66 C.C.PA. at 119, 603 F.2d at 855). On its face, 
this definition does not require a plaintiff to demonstrate evidence of the 
underlying cause or reason for its mistake of fact, and case law does not 
appear to support of such a requirement. Specifically, a review of several 
cases interpreting § 1520(c)(1) shows that, although the underlying 
cause of a “mistake of fact” may have been known and recognized, see, 
e.g. Aviall of Texas, Inc. v. United States, 18 CIT 727, 734, 861 F. Supp. 
100, 107 (1994), aff'd 70 F.3d 1248 (Fed. Cir. 1995) (finding that “the ad- 
missions of Aviall’s broker disclose that the failure to file a new yearly 
blanket certification was due to the fact that the broker ‘forgot’ to renew 
the blanket certification”), in no case has it been held that an importer 
needed to demonstrate the underlying cause of the factual misunder- 
standing. Rather, courts have required a plaintiff to demonstrate, from 
the entry documents or other evidence, only two points in order to sub- 
stantiate its “mistake of fact”: (a) the correct state of facts; and (b) that 
either the importer or Customs had a mistaken belief as to the correct 
state of facts. 

For example, in United States v. C.J. Tower & Sons of Buffalo, Inc., 61 
C.C.PA. 90, 499 F.2d 1277 (1974), the Court of Customs and Patent Ap- 
peals (““CCPA”), in reviewing whether an importer had provided suffi- 
cient proof of its alleged mistake of fact, noted that the importer’s 
statement of material facts included the following two facts to which the 
Government had admitted: 


15. The merchandise covered by the protest herein consists of 
materials certified to the Commissioner of Customs by the autho- 


rized procuring agencies to be emergency war material purchased 
abroad. 


17. Atnotime prior to sixty days after liquidation of the merchan- 
dise covered by the protest herein did the District Director of Cus- 
toms at Buffalo, New York know the fact set out in number 15 
above, nor did plaintiff. 

C.J. Tower, 61 C.C.PA. at 96, 499 F.2d at 1282. Based on these two ad- 
mitted facts, the CCPA held simply that “we are unable to see anything 
that needs to be proved to justify the summary judgment granted to [the 
importer],” and did not further require the importer to provide proof of 
the underlying cause of its mistake. Id. at 97, 499 F.2d at 1282. Similar 
recognition of the proof necessary to show a “mistake of fact” is illus- 
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trated in a number of other cases. See, e.g., C.J. Tower, 68 Cust. Ct. at 22, 
336 F Supp. at 1399 (“In the statement of material facts, the parties con- 
cede that both the district director and the importer were unaware of 
the facts justifying duty-free entry until after the liquidations became 
final. Such lack of knowledge, both in kind and degree, is such as to 
clearly come within the statutory language, ‘mistake of fact, or other in- 
advertence.’”); PPG Industries, Inc. v. United States, 4 CIT 143, 148 
(1982) (finding that plaintiff had failed to produce evidence as to “the 
true experimental character and intended use of the subject merchan- 
dise.”); Concrete Pumps, Ltd. v. United States, 10 CIT 505, 509, 643 F. 
Supp. 623, 625 (1986) (granting the government’s motion to dismiss 
where “the protests filed by plaintiff and the allegations in its complaint 
are void of any reference to a mistake in the nature of the goods.”); De- 
gussa, 87 F.3d at 1304 (upholding dismissal where “there was no factual 
misapprehension about the nature of the imported merchandise. The 
only misapprehension was about the proper classification * * *.”). 

In light of this and other authority, the Court holds that Chry sler may 
establish its “mistake of fact” by showing (a) that the Cummins engines 
at issue are actually of US. origin; and (b) that it was mistaken as to the 
origin of the Cummins engines when it entered the Clubcab trucks into 
the United States. Although Defendant argues that Chrysler has not 
met its evidentiary burden, since it has neither provided any documen- 
tary evidence to substantiate its alleged purchasing policy nor produced 
copies of the purchase orders allegedly issued by Chrysler de Mexico to 
Cummins S.A, such evidence goes to the underlying cause of Chrysler’s 
mistake of fact—an issue which Chrysler need not show. Accordingly, 
the Court need not consider the alleged lack of such evidence in deciding 
whether Chrysler has demonstrated a “mistake of fact.”!5 

Applying, then, these standards to the facts at hand, the Court does 
not find either party to be entitled to judgment as a matter of law at this 
time. Although there is no dispute that the engines at issue are of US. 
origin, see Defendant’s Statement of 12/15/99 (acknowledging that 
Chrysler has “recently (during the pendency of this litigation) provided 
the U.S. Customs Service with adequate documentary proof to demon- 
strate that the subject diesel engines were manufactured by Cummins 
US. in the United States”), there is a genuine issue as to Chrysler’s 
knowledge at the time of importation. 

In response to the Court’s Order of January 14, 2000, asking Chrysler 
to identify exactly what evidence it has submitted to demonstrate that it 
was mistaken as to the true origin of the Cummins engines when it en- 
tered the Clubcabs into the United States, Chrysler identified four 
pieces of evidence: (1) Chrysler’s very failure to claim the 9802 exemp- 
tion on the engines; (2) deposition testimony of Gordon Heidecker con- 
cerning the confusion surrounding the purchase of the Cummins 


15 Even if the Court were to consider such evidence, the Heidacker deposition, discussed above, would preclude 
awarding Defendant summary judgment, since it constitutes evidence as to the underlying cause of Chrysler’s alleged 
mistake of fact (i.e., the fact that two purchase orders were issued for the Cummins engines). 
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engines due to the launch of a new vehicle and Chrysler de Mexico’s pur- 
chasing requirements; (3) deposition testimony of Don Rivait concern- 
ing the process Chrysler employs to compute and audit the 9802 value of 
its Mexican-made vehicles (and how the “failure of the process to cap- 
ture the value of engines indicates that [Daimler Chrysler] made a mis- 
take of fact as to the origin of the engines.”); and (4) the October 15, 
1991, letter Chrysler sent to Customs identifying its mistake in failing to 
make a 9802 claim for the value of the engines. In opposition, Defendant 
cites various evidence which it claims indicates that “the vehicle identi- 
fication number (‘VIN’) and sales code ‘ETB,’ both of which were in the 
possession of Chrysler at the time of entry, provided information that 
the engines were manufactured by Cummins in the United States, and 
were the only engines for use in the Clubcab truck.” Defendant’s State- 
ment of 01/21/00. “Consequently,” the Government claims, “the VIN 
and ‘ETB’ code should have indicated to Chrysler that the engines were 
of United States origin at the time of entry.” Jd. 

Upon reviewing this evidence, the Court is not convinced that the evi- 
dence “is so one-sided that one party must prevail as a matter of law.” 
Anderson v. Liberty Lobby, 477 U.S. at 252. While none of Chrysler’s evi- 
dence goes directly to the issue of whether it (collectively) or any of its 
employees (individually) was mistaken as to the US. origin of the Cum- 
mins engines at entry, a reasonable fact-finder could draw inferences 
from this evidence and the undisputed facts of this case (namely, the ex- 
istence of Chrysler’s 9802 system) to arrive at such a conclusion. Simi- 
larly, a reasonable fact-finder could, based on the evidence identified by 
Defendant, come to the opposite conclusion. Defendant’s evidence sug- 
gests that there were means besides the 9804 report by which Chrysler’s 
employees could have become aware of the U.S. origin of engines. As 
such, a trier of fact could rationally conclude that Chrysler employees 
were either actually or constructively aware of the origin of the Cum- 
mins engines at entry, but simply failed to take action until months lat- 
er.!6 This is especially true in light of Chrysler’s failure to date to submit 
any direct evidence concerning the actual knowledge of its employees. 

In short, the Court finds there to be a genuine issue of material fact as 
to Chrysler’s “knowledge” at the time of entry. This state of facts pre- 
cludes summary judgment for Chrysler and, absent other grounds for 
granting Defendant’s Motion, similarly precludes summary judgment 
in its favor. Accordingly, it is to the final arguments advanced by Defen- 
dant that the Court now turns. 

2 

ANY NEGLIGENCE BY CHRYSLER IN ARRIVING AT ITS INITIAL FACTUAL 
BELIEF Is IRRELEVANT TO WHETHER IT COMMITTED A “MISTAKE OF FACT.” 

As an additional basis for seeking summary judgment, Defendant 
claims that Chrysler acted negligently in initially determining the coun- 


16 Some of Chrysler’s own evidence could also support such a conclusion. See Deposition of Don D. Rivait at 39 (“Q. 


Okay. Now, could you tell me exactly your recollection of why Chrysler didn’t claim 9802 for the engines in issue in this 
case? A. No, I can’t recall why.”). 
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try of origin of the engines, and that such negligence precludes a finding 
that a “mistake of fact” occurred for purposes of § 1520(c)(1). According 
to Defendant, at the time of entry Chrysler’s employee in charge of its 
9802 system, Donald D. Rivait, negligently failed to consider relevant in- 
formation (namely, sales codes on invoices and vehicle information 
numbers) which indicated the true origin of the Cummins engines. De- 
fendant’s Supplemental Memorandum at 7-8. In fact, Defendant ar- 
gues, “Chrysler’s entire 9802 program was negligently set up,” since 
“[(flailure to include the sales code and VIN into the 9802 program, both 
of which are not affected by erroneous purchase orders, amounts to a 
lack of reasonable care * * *.” Id. at 8. 

At its heart, Defendant’s argument is based on an assumption that 
negligence by an importer in initially determining a factual characteris- 
tic of a product may prevent an error from being a “mistake of fact” un- 
der 19 U.S.C. §1520(c)(1). This assumption, however, is without any 
apparent support in either the text of the statute or the relevant case 
law, and Defendant has failed to provide the Court with any such author- 
ity for its position. 

As noted previously, § 1520(c)(1) provides a liberal mechanism for the 
correction of mistakes, since Customs has no interest in retaining duties 
that were erroneously paid on account of a factual mistake, clerical er- 
ror, and other inadvertence not amounting to an error in the construc- 
tion of a law. Adopting the position asserted by Defendant, however, 
would defeat this purpose, since negligence may play a role in many, if 
not most, errant factual determinations by importers. Thus, to recog- 
nize negligence as precluding a factual error from being a “mistake of 
fact” under § 1520(c)(1) would severely curtail the remedial reach of 
§ 1520(c)(1)—a result which this Court, absent authority to the con- 
trary, declines to adopt. 

In this regard, the Court takes particular note of Chrysler’s argument 
that although “[s]everal cases in which importers established a mistake 
of fact involve actions that might be looked upon as initial negligence on 
the part of the importer in determining a factual characteristic[,] * * * 
[iJn these cases, the initial negligence did not preclude the errors from 
being mistakes of fact for purposes of 19 U.S.C. § 1520(c)(1). Plaintiff's 
Supplemental Memorandum at 4-5 (citing C.J. Tower, supra, and Zaki 
Corp v. United States, 960 F. Supp. 350 (CIT 1997)). That both this Court 
and the CAFC have, in C.J. Tower, Zaki and many other such instances, 
not even discussed whether negligence was the cause of the alleged fac- 
tual errors, only further indicates that the question of initial negligence 
by an importer is simply irrelevant to whether a “mistake of fact” has 
been shown for purposes of § 1520(c)(1). 
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3 
“NEGLIGENT INACTION” BY CHRYSLER AFTER DISCOVERING ITS FACTUAL 
ERROR WOULD NOT PRECLUDE IT FROM RELIEF UNDER § 1520(c)(1). 
The last point raised by Defendant is that Chrysler was negligent in 
failing to bring a timely challenge under § 1514 after discovering the 
true origin of the Cummins engines. According to Defendant: 


[A]lthough Chrysler had actual knowledge of the origin of the en- 
gines, it did not provide Customs with the information necessary to 
establish the 9802 eligibility of these engines. Moreover, even after 
liquidation, Chrysler still had the opportunity to submit the re- 
quired documentation during the protest period for the entries at 
issue here. Chrysler’s simple failure to do so, while having actual 
knowledge of the origin of the engines and knowledge that the 
Manufacturer’s Affidavit was a documentary requirement, plainly 
distinguishes the present case from C.J. Tower, and amounts to neg- 
ligent inaction, precluding the application of [19 U.S.C. § 1520(c)]. 
Defendant’s Supplemental Memorandum at 4-5. 

While Defendant’s argument is substantively different from its claim, 
discussed above, that Chrysler committed an “error in the construction 
of a law,” the analysis is similar. In essence, Defendant’s argument re- 
quires an importer who discovers (and can substantiate) its mistake of 
fact before the end of the ninety-day protest period following liquidation 
to protest its mistake during this period, or be punished for its delay. 
Such a requirement is not in the actual language of § 1520(c) and, it ap- 
pears to the Court, is inconsistent with the explicit exception of § 1520 
from the finality requirements of § 1514. Here, it is undisputed that 
Chrysler brought its error to Customs’ attention within one year of liq- 
uidation; as such, Chrysler’s actions were timely, and the Court need not 
inquire into the question of when, within this one-year period, Chrysler 
decided to make its § 1520(c) claim. To find otherwise would graft onto 
§ 1520(c)(1) a requirement which does not appear in either the statute 
or its implementing regulations—a result which the CAFC has stated 
would be clearly improper. See Aviall, 70 F.3d at 1250 (stating that, be- 
sides the requirements set out in the statute, “section 1520 provides no 
further limitation on errors, mistakes, or other inadvertence.”). 

In holding that it need not inquire into the issue of “negligent inac- 
tion” by Chrysler, the Court notes that the situation at bar is distin- 
guishable from that considered in Executone. In Executone, the CAFC, 
in finding that the importer had failed to show that it had actually com- 
mitted a “mistake of fact,” stated that 


Executone makes no attempt to explain why it failed to file Form 
A’s until after the time for filing a protest had lapsed. Executone’s 
“proof” of inadvertence falls woefully short and, if anything, estab- 
lishes only that Executone acted negligently. Executone repeatedly 
asked Radix to file the Form A’s. Radix, however, failed to do so. 
From the evidence currently in the record, it appears that Radix 
emplc 2es negligently failed to carry out Executone’s instructions 
and Executone negligently failed to ensure that its agent timely 
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filed the Form A’s. Executone, by repeating its request, obviously 
knew the forms had not yet been filed, yet failed to act. 


Executone, 96 F. 3d at 1390. 

In its Supplemental Brief, Defendant argues that this analysis sup- 
ports its argument that Chrysler should have filed a § 1514 protest fol- 
lowing liquidation, and cannot now seek the benefits of § 1520(c). 
Although, in Executone, the CAFC recognized that the importer had 
acted negligently in failing to file its necessary forms until after the time 
for filing a protest had lapsed, it did so only as part of its overall finding 
that the plaintiff had not provided any evidence to show its alleged “mis- 
take of fact” (i.e., to substantiate its claim that it erroneously believed 
that Form A’s had been filed). As such, and as Chrysler accurately ob- 
serves, “Executone stands only for the unremarkable proposition that 
an importer seeking reliquidation under § 1520 must present facts suffi- 
cient to establish that a mistake of fact, clerical error or other inadver- 
tence has occurred. Executone failed to meet that burden and left the 
[CAFC] with nothing but evidence of Executone’s inattention to an 
entry.” Plaintiff's Supplemental Brief at 6. 

In contrast, here Chrysler has submitted some evidence to show that 
it committed a mistake of fact in its initial entry. Should Chrysler carry 
its burden on this issue, and demonstrate at trial that it actually did 
make such a mistake, Chrysler will have established its right to have one 
year from the date of liquidation to seek the correction by Customs of its 
mistake of fact, as ee nine ty-day protest period following liq- 
uidation provided under § 1514.!” Executone, because it never demon- 
strated that it actually committed a mistake of fact, was never entitled 
to this right in its case. 

In short, the Court finds that neither of Defendant’s “negligence” ar- 
guments, and the evidence identified therewith, are relevant to the is- 
sue of whether Chrysler committed a correctable “mistake of fact” for 
purposes of 19 U.S.C. § 1592 and 19 C.FR. § 173.4. Accordingly, the 
Court denies summary judgment for the Government and finds that a 
trial is necessary on the issue of whether Chrysler was mistaken as to 


17 Had Chrysler only alleged and shown an *r (as opposed to a “mistake of fact”), its 
subsequent failure to submit the r 2 r 1in ninety days of liquidation might have 
precluded it from relief under § e)(1). S 7 t 1250 (hol that “repeated failures to respond to 
clear notice in the AT&T and Occ ul cé ] 2 the scope of inadvertence”); Ford Motor Co., 157 F.3d at 860 
(stating that “‘inadvertence’ does not stret rf to encompass intentional or negligent inaction 

That an importer’s failure to correct a known omission within ays of nage might deprive it of subse 
quent recourse to § 1520(c)(1), while such a f e would not | effect in the case of a known “mistake of 
fact,” stems from the different breadth that th ‘ *n accorded. Inadvertence has been recognized as 
“broader in scope than mistake,” and has been ‘ined as “: versight or involuntary accident, or the result of in 
attention or carelessness, and even as — fx ke J. Tower, 68 Cust. Ct. at 22, 336 F. Supp. at 1399. Given the 
scope of this definition, whether a plaintiff acted time rrect its inattention or carelessness, after becoming aware 
of the error, must necessarily be considere ad in deci ding w whether the plaintiff committed a correctable “inadvertence.” 
To do otherwise would essentially give importers one »mit proper documentation in every instance where 
they had been careless or inattentive at entry, regard] mstances —a result which would largely eviscer- 
ate many of Customs’ reporting requireme 50 (finding that “repeated failures to respond to 
clear notice * * * fall{s] outside the scope of inadvertence ( decisions recognizing this fact “reflect a balance 
between the liberal scope of correction in section 1520 and ther sibilities of an importer to comply with Custom’s 
lawful requirements”). In contrast, and in light of the more limited ition of what constitutes a “mistake of fact,” an 
inquiry into the timeliness with which an importer sought to correct its factual error is inde pe 2ndent from, and irrele- 
vant to, whether an importer or Customs “underst[ood] the facts to be other than they are,” C.J. Tower, 68 Cust. Ct. at 
22, 336 F Supp. at 1399 
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the origin of the Cummins engines when it entered the Clubcab trucks 
into the United States.1® 


IV 
CONCLUSION 


For the foregoing reasons, the Court finds there to be genuine issues 
of material fact in dispute concerning (a) whether Chrysler de Mexico 
committed a clerical error or other inadvertence by not following Chrys- 
ler’s purchasing policy; and (b) whether Chrysler itself committed a 
mistake of fact by being mistaken as to the US. origin of the Cummins 
engines when it entered the Clubcab trucks into the United States. The 
parties’ respective motions for summary judgment are therefor denied. 


(Slip Op. 00-13) 


THE TIMKEN CoO., PLAINTIFF v. UNITED STATES, DEFENDANT, AND L & S 
BEARING Co., PEER BEARING Co., AND SHANGHAI GENERAL BEARING Co., 
LTD., DEFENDANT-INTERVENORS 


Court No. 97-03-00394 


(Dated February 8, 2000) 


JUDGMENT 


TSOUCALAS, Senior Judge: This Court having received and reviewed 
the United States Department of Commerce, International Trade Ad- 
ministration’s (“Commerce”) Final Results of Redetermination Pur- 
suant to Court Remand (“Remand Results”), Timken Co. v. United 
States,23CIT__, 59 F Supp. 2d 1371 (1999), and Commerce having 
complied with the Court’s remand, and no responses to the Remand Re- 
sults having been submitted by the parties, it is hereby 

ORDERED that the Remand Results filed by commerce on December 
13, 1999, are affirmed in their entirety; and it is further 

ORDERED that since all other issues having been previously decided, 
this case is dismissed. 


18 Under § 1520(c)(1) and 19 C.FR. § 173.4(b)(2), an importer is only entitled to relief when its clerical error, mis- 
take of fact, or other inadvertence is “adverse to the importer.” There is no dispute that this requirement was met in 
this case. See Plaintiff's and Defendant’s Joint Statement Pursuant To The Court’s Order of January 14, 2000 (stipu- 
lating that “in the event that the court determines that there was a mistake of fact by Plaintiff, the alleged mistake of 
fact was ‘adverse to the importer’ for purposes of 19 U.S.C. §1520(c)(1) and 19 C.FR. §173.4(b)(2)”). Thus, there is no 
need to address this issue at trial. 
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(Slip Op. 00-14) 

FUJIAN MACHINERY & EQUIPMENT IMPORT & EXPORT CORP AND SHANDONG 
MACHINERY IMPORT & EXPORT CORP, PLAINTIFFS v. UNITED STATES OF 
AMERICA, DEFENDANT 

Court No. 96-05-01340 


(Dated February 8, 2000) 


JUDGMENT ORDER 


GOLDBERG, Judge: Upon consideration of the Department of Com- 
merce’s Final Results of Redetermination Pursuant to Court Remand, 
Fujian Machinery and Equipment Import & Export Corp., et. al v. 
United States, November 15, 1999 (“Remand Results”), and all other 
papers filed herein, and no parties having filed comments regarding the 
Remand Results, it is hereby 

ORDERED that the Remand Results are sustained in all respects. 


(Slip Op. 00-15) 


FUJIAN MACHINERY & EQUIPMENT IMPORT & EXPORT CORP AND SHANDONG 
MACHINERY IMPORT & EXPORT CORP, PLAINTIFFS v. UNITED STATES OF 
AMERICA, DEFENDANT 


Court No. 96-10-02480 


(Dated February 8, 2000) 


JUDGMENT ORDER 


GOLDBERG, Judge: Upon consideration of the Department of Com- 
merce’s Final Results of Redetermination Pursuant to Court Remand, 
Fujian Machinery and Equipment Import & Export Corp., et. al v. 
United States, November 15, 1999 (“Remand Results”), and all other 
papers filed herein, and no parties having filed comments regarding the 
Remand Results, it is hereby 

ORDERED that the Remand Results are sustained in all respects. 
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(Slip Op. 00-16) 


SIGMA Corp, U.V. INTERNATIONAL, SOUTHERN STAR, INC., CITY PIPE AND 
Founpbky, INC., LONG BEACH IRON WORKS, INC., OVERSEAS TRADE CORP, 
D&L Suppity Co., DEETER FouNDRY, INC., ALHAMBRA FOUNDRY, INC., 
ALLEGHENY FOUNDRY Co., BINGHAM & TAYLOR DIVISION, VIRGINIA 
INDUSTRIES, INC., CAMPBELL FOUNDRY CO., CHARLOTTE PIPE & FOUNDRY 
Co., EAST JORDAN IRON WORKS, INC., LEBARON FOUNDRY INC., MUNICIPAL 
CASTINGS, INC., NEENAH FOUNDRY Co., OPELIKA FOUNDRY Co., INC., 
PINKERTON FOUNDRY INC., TYLER PIPE INDUSTRIES, INC., U.S. FOUNDRY 
& MANUFACTURING CO., AND VULCAN FOUNDRY, INC., PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND D&L Supply Co. AND DEETER 
FOuNDRY, INC., ET AL., DEFENDANT-INTERVENORS 

Consolidated Court No. 91-02-00154 


SIGMA CoRP, SOUTHERN STAR, INC., CiTy PIPE AND FOUNDRY, INC., LONG 
BEACH IRON WORKS, INC., OVERSEAS TRADE CORP, GUANGDONG METALS 
& MINERALS IMPORT & EXPORT Corp, U.S. FOUNDRY & MANUFACTURING 
Co., ALHAMBRA FOUNDRY, INC., ALLEGHENY FOUNDRY Co., BINGHAM & 
TAYLOR DIVISION, VIRGINIA INDUSTRIES, INC. CHARLOTTE PIPE & 
FOuNDRY Co., DEETER FOUNDRY INC., EAST JORDAN IRON WORKS, INC., 
LEBARON FOUNDRY INC., MUNICIPAL CASTINGS, INC., NEENAH FOUNDRY 
Co., OPELIKA FOUNDRY Co., INC., TYLER PIPE INDUSTRIES, INC., AND 


VULCAN FOUNDRY, INC., PLAINTIFFS AND U.V. INTERNATIONAL, PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND GUANGDONG METALS & 
MINERALS IMPORT & ExXpoRT CORP AND US. FOouNDRY & 
MANUFACTURING CoO., ET AL., DEFENDANT-INTERVENORS 


Consolidated Court No. 92-04—00283 


Plaintiffs/defendant-intervenors D&L Supply Co. (“D&L’) and Guangdong Metals & 
Minerals Import & Export Corporation (“Guangdong”) contest the Department of Com- 
merce, International Trade Administration’s (“Commerce”) results in Amended Final 
Results of Redetermination Pursuant to Court Remand, Sigma Corp. v. United States, 
Consol. Court Nos. 91-02-00154, 92-04-00283 (“Remand Results”) (Jan. 30, 1998). Spe- 
cifically, D&L claims that Commerce erred in: (1) including freight costs in import values 
in addition to those for ocean and foreign inland freight; (2) employing a method to calcu- 
late the antidumping percentage that overstated the margin percentage; and (3) overstat- 
ing the packing expenses. Guangdong claims that Commerce erred in: (1) including 
freight costs in import values in addition to those for ocean and foreign inland freight; 
(2) overstating the factory overhead percentage; (3) employing a method to calculate the 
antidumping percentage that overstated the margin percentage; and (4) overstating the 
packing expenses. D&L and Guangdong request another remand to correct the errors. 

Plaintiffs/defendant-intervenors Deeter Foundry, Inc., Alhambra Foundry, Inc., Alle- 
gheny Foundry Co., Bingham & Taylor Division, Virginia Industries, Inc., Campbell 
Foundry Co., Charlotte Pipe & Foundry Co., East Jordan Iron Works, Inc., LeBaron 
Foundry Inc., Municipal Castings, Inc., Neenah Foundry Co., Opelika Foundry Co., Inc., 
Pinkerton Foundry, Inc., Tyler Pipe Industries, Inc., U.S. Foundry & Manufacturing Co. 
and Vulcan Foundry, Inc. (collectively “domestic industry”) also contest Commerce’s Re- 
mand Results and request another remand. The domestic industry claims that Commerce 
understated the factory overhead percentage. 

Held: D&L’s request for a remand is denied. Guangdong’s request for a remand is de- 
nied. The domestic industry’s request for a remand is denied. 

[Remand Results are affirmed in all respects.] 





U.S. COURT OF INTERNATIONAL TRADE 
(Dated February 10, 2000) 


Ross & Hardies (Jeffrey S. Neeley) for plaintiff Overseas Trade Corporation. 

White & Case (Walter J. Spak, Vincent Bowen and Edmund W. Sim) for plaintiffs Sigma 
Corporation, Southern Star, Inc., City Pipe and Foundry, Inc., Long Beach Iron Works, 
Inc. and for plaintiff/plaintiff-intervenor U.V. International. 

Collier, Shannon, Rill & Scott, PLLC (Paul C. Rosenthal, Mary T. Staley and Robin H 
Gilbert) for plaintiffs/defendant-intervenors Deeter Foundry, Inc., Alhambra Foundry, 
Inc., Allegheny Foundry Co., Bingham & Taylor Division, Virginia Industries, Inc., Camp- 
bell Foundry Co., Charlotte Pipe & Foundry Co., East Jordan Iron Works, Inc., LeBaron 
Foundry Inc., Municipal Castings, Inc., Neenah Foundry Co., Opelika Foundry Co., Inc., 
Pinkerton Foundry Inc., Tyler Pipe Industries, Inc., U.S. Foundry & Manufacturing Co 
and Vulcan Foundry, Inc 

David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Velta A 
Melnbrencis, Assistant Director, and Reginald T: Blades, Jr.); of counsel: Linda S. Chang 
Office of the Chief Counsel for Import Administration, United States Department of Com- 
merce, for defendant 

Cameron & Hornbostel LLP (Dennis James, Jr.) for plaintiffs/defendant-intervenors 
D&L Supply Co. and Guangdong Metals & Minerals Import & Export Corporation 


OPINION 


TSOUCALAS, Senior Judge: Plaintiffs/defendant-intervenors D&L 
Supply Co. (“D&L’) and Guangdong Metals & Minerals Import & 
Export Corporation (“Guangdong”) contest the Department of Com- 


merce, International Trade Administration’s (“Commerce”) results in 
Amended Final Results of Redetermination Pursuant to Court Remand, 
Sigma Corp. v. United States, Consol. Court Nos. 91-02-00154, 
'2-04-00283, (“Remand Results”) (Jan. 30, 1998). Specifically, D&L 
claims that Commerce erred in: (1) including freight costs in import val- 
ues in addition to those for ocean and foreign inland freight; (2) employ- 
ing a method to calculate the antidumping percentage that overstated 
the margin percentage; and (3) overstating the packing expenses. 
Guangdong claims that Commerce erred in: (1) including freight costs 
in import values in addition to those for ocean and foreign inland 
freight; (2) overstating the factory overhead percentage; (3) employinga 
method to calculate the antidumping percentage that overstated the 
margin percentage; and (4) overstating the packing expenses. D&L and 
Guangdong request another remand to correct the errors. 
Plaintiffs/defendant-intervenors Deeter Foundry, Inc., Alhambra 
Foundry, Inc., Allegheny Foundry Co., Bingham & Taylor Division, Vir- 
ginia Industries, Inc., Campbell Foundry Co., Charlotte Pipe & Foundry 
Co., East Jordan Iron Works, Inc., LeBaron Foundry Inc., Municipal 
Castings, Inc., Neenah Foundry Co., Opelika Foundry Co., Inc., Pinker- 
ton Foundry, Inc., Tyler Pipe Industries, Inc., U.S. Foundry & Manufac- 
turing Co. and Vulcan Foundry, Inc. (collectively “domestic industry”) 
also contest Commerce’s Remand Results and request another remand. 
The domestic industry claims that Commerce understated the factory 
overhead percentage. 
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BACKGROUND 


On September 8, 1997, the Court issued orders remanding consoli- 
dated court numbers 91—-02-00154 and 92-04—00283 to Commerce.! See 
Sigma Corp. v. United States (“Sigma I”), Slip Op. No. 97-125, 1997 WL 
739595 (CIT Sept. 8, 1997); Sigma Corp. v. United States (“Sigma II”), 
Slip Op. No. 97-126, 1997 WL 739611 (CIT Sept. 8, 1997). The remand 
was ordered pursuant to the decision (July 7, 1997) and mandate (Aug. 
29, 1997) of the Court of Appeals for the Federal Circuit (“CAFC”), di- 
recting Commerce to: (1) recalculate the value of the freight component 
of foreign market value (“FMV”) for the 1987-89 and 1989-90 reviews; 
(2) adequately support its determination of surrogate factory overhead 
for the 1989-90 review; and (3) replace the invalidated dumping margin 
as the value for the best information available for the 1989-90 review. 

On December 12, 1997, Commerce released draft remand results in 
this action and invited interested parties to comment. After receiving 
comments from certain United States importers and from the domestic 
industry, Commerce filed its Final Results of Redetermination Pursuant 
to Court Remand, Sigma Corp. v. United States, Consol. Court Nos. 
91-02-00154, 92-04-00283 (Jan. 21, 1998). Commerce subsequently re- 
leased the Amended Final Results of Redetermination Pursuant to 
Court Remand, Sigma Corp. v. United States, Consol. Court Nos. 
91-02-00154, 92-04-00283 (“Remand Results”) (Jan. 30, 1998) upon 
discovering and correcting a clerical error. 

D&L, Guangdong and the domestic industry contest the Remand Re- 
sults and request another remand. The issue before the Court is wheth- 
er the Remand Results complied with the remand instructions 
contained in the orders issued by the Court pursuant to the decision and 
mandate of the CAFC.” 


JURISDICTION 


The Court retains jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994). 


STANDARD OF REVIEW 


The Court will uphold Commerce’s final results of redetermination 
pursuant to the Court’s remand unless it is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 19 
US.C. § 1516a(b)(1)(B) (1994). 


1 Consolidated court number 91-02-00154 involves Commerce’s final results for the 1987-89 administrative review 
of the Antidumping Duty Order; Iron Construction Castings From the People’s Republic of China (the PRC), 51 Fed 
Reg. 17,222 (May 9, 1986). See Iron Construction Castings From the People’s Republic of China; Final Results of Anti- 
dumping Duty Administrative Review, 56 Fed. Reg. 2,742 (Jan. 24, 1991). Consolidated court number 92-04-00283 
involves Commerce’s final results for the 1989-90 administrative review. See Final Results of Antidumping Duty Ad- 
ministrative Review: Certain Iron Construction Castings From the People’s Republic of China, 57 Fed. Reg. 10,644 
(Mar. 27, 1992). Since both cases involve almost identical facts and because the Court of Appeals for the Federal Circuit 
considered the cases together, this Court will consider and refer to them as a single matter. The Court, however, will not 


address every aspect of this case’s long procedural history. Only those details relevant to the matters at issue will be 
discussed. 


2 Since the administrative reviews at issue were initiated before January 1, 1995, the applicable law is the antidump- 
ing statute as it existed prior to the amendments made by the Uruguay Round Agreements Act, Pub. L. No. 103-465, 
108 Stat. 4809 (1994). See Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995) 
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DISCUSSION 
I. Freight Costs 


The CAFC determined that the method used by Commerce to calcu- 
late the freight component of FMV resulted in overstatement of that val- 
ue. See Sigma Corp. v. United States (“Sigma III”), 117 F.3d 1401, 1407 
(Fed. Cir. 1997). The CAFC described Commerce’s method as follows: 


[Commerce] started with the import price of pig iron in the [surro- 
gate country], i.e., the price of pig iron delivered to port in the [sur- 
rogate country], with foreign inland and ocean freight expenses 
already included. Commerce then ascertained the distance from 
the pig iron mill in China to the foundry and added a constructed 
freight cost for that distance to the [surrogate country] import 
price. 
Id. The CAFC criticized Commerce’s assumption that the price of do- 
mestically produced pig iron was equal to the import price and “that 
[ ,therefore,] a Chinese iron castings manufacturer would purchase do- 
mestic pig iron at the import price, rather than imported pig iron at the 
import price, regardless of the respective freight costs for inland trans- 
portation of the domestic and imported pig iron.” Jd. at 1408. The CAFC 
reasoned that instead, a manufacturer would minimize its costs “by 
purchasing imported pig iron if the cost of transportation from the port 
to the foundry were less than the cost of transportation from the domes- 
tic pig iron mill to the foundry.” Id. Accordingly, this Court ordered Com- 
merce to recalculate constructed FMV using a method that does not 
double-count ocean freight and foreign inland freight. See Sigma I, at 
*1; Sigma II, at *1. 
On remand, Commerce altered its method of valuation. Commerce 
described its method in the Remand Results as follows: 


[A]ll [pig iron] inputs were revalued to include the surrogate CIF 

price plus a value for freight based on the shorter of the reported 

distances from either the closest PRC seaport to the castings found- 

ry or from the PRC domestic materials supplier to the foundry.* 
Remand Results at 3. 

The Court finds that Commerce’s decision to add a freight value based 
on the reported distances in China to the surrogate CIF price was sup- 
ported by substantial evidence.* As the government states, adding to 
CIF price “an amount for inland freight in China from the nearest of the 
place of importation or the actual supplier represents a market value for 
providing the input to the manufacturer at the location of that manufac- 
turer’s plant.” Def.’s Reply Comments Upon the Remand Results 
(“Def.’s Comments”) at 4. 

Contrary to the contentions of D&L and Guangdong, the CIF surro- 
gate price alone does not properly account for the entire cost of freight. 


3 The CIF (cost, insurance and freight) import price includes ocean and foreign inland freight. See Amended Final 
Results of Redetermination Pursuant to Court Remand, Sigma Corp. v. United States, Consol. Court Nos. 91-02-00154, 
92-04-00283, p. 10 (Jan. 30, 1998). 

4 Using both surrogate and actual values to determine foreign market value in a nonmarket economy country is per- 
mitted under 19 U.S.C. § 1677b (1988). See Lasko Metal Products, Inc. v. United States, 43 F.3d 1442 (Fed. Cir. 1994). 
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See Def.-Intervenor D&L Supply Co.’s Comments on the Remand Re- 
sults (“D&L’s Comments”) at 2; Def.-Intervenor Guangdong Metals & 
Minerals Import & Export Corp.’s Comments on the Remand Results 
(“Guangdong’s Comments”) at 3. The CIF import price “includes the in- 
land freight required to transport materials from the point of produc- 
tion to the point of export, and, the ocean freight required to transport 
the goods from the country of origin” to the surrogate country. Iron 
Construction Castings From the People’s Republic of China; Final Re- 
sults of Antidumping Duty Administrative Review, 56 Fed. Reg. 2,742, 
2,746 (Jan. 24, 1991). Thus, this price represents the cost to get the raw 
materials to the Chinese port, but it does not include the freight cost in- 
curred by a producer to get the materials from the Chinese port to the 
castings foundry. The inland freight cost is necessary to account for that 
additional transportation cost. 

Furthermore, the CAFC did not instruct that any freight in addition 
to ocean and foreign inland freight be eliminated altogether; rather, it 
objected to the particular method chosen by Commerce to calculate the 
freight component of FMV. Specifically, the CAFC stated: 


Simply put, the import prices in the [surrogate country] already in- 
cluded ocean freight and foreign inland freight, a substantial por- 
tion of the total cost of transporting imported pig iron from the pig 
iron mill to the foundry. By adding a constructive freight charge for 
the entire trip from the mill to the foundry in China on top of the im- 


port prices in the [surrogate country], Commerce’s methodology 
double-counted a substantial component of the total freight ex- 
pense. 


Sigma IIT, 117 F.3d at 1407-08 (emphasis supplied). Thus, the CAFC re- 
jected Commerce’s approach of adding a freight cost for the entire trip 
from the mill to the foundry in China on top of the CIF import price. 
Commerce’s method in the Remand Results eliminates this concern 
since it adds only that portion for freight not already accounted for in 
the CIF price—the cost of transporting pig iron from the port to the cast- 
ings foundry. Because Commerce’s method of calculating freight is sup- 
ported by substantial evidence, Commerce is affirmed. 


II. Factory Overhead Percentage 


In 1991, Commerce obtained a cable from the United States embassy 
in Pakistan containing information on overhead rates at castings found- 
ries in that country. See Final Results of Antidumping Duty Administra- 
tive Review: Certain Iron Construction Castings From the People’s 
Republic of China, 57 Fed. Reg. 10,644, 10,645 (Mar. 27, 1992). The cable 
data pertained to the cost breakdown for “a large Lahore-based found- 
ry,” which Commerce had used to calculate the surrogate overhead val- 
ue for Guangdong’s foundries. Remand Results at 4-5. There was, 
however, no definite way to ascertain whether the Lahore-based found- 
ry was comparable in size to the Guangdong foundries and, therefore, 
whether the use of the Lahore-based foundry data to calculate the 
Guangdong surrogate values was appropriate. Consequently, the CAFC 
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review is based on the most specific information available to the De- 
partment. However, in light of the information discussed above, for 
these final results of redetermination, we have concluded that the 
23.75 percent overhead rate calculated for the 1989-90 review peri- 
od was taken from a large foundry and have assumed that this 
foundry represents the median of the large firms that the 1991 
cable referenced as having overheads of 40-50 percent. In order to 
extrapolate what the overhead rate would be for a medium and a 
small foundry based on similarly specific information, we adjusted 
the 23.75 percent figure to reflect the size of Guangdong’s found- 
ries. For Guangdong’s small foundry, we calculated overhead as 
(23.75%/45) X 25, i.e. 13.19 percent. For each of Guangdong’s me- 
dium size foundries, we calculated overhead as (23.75%/45) X 35, 
i.e. 18.47 percent. 


Id. at 7-8. 

The domestic industry disputes Commerce’s inference that overhead 
costs incurred by medium foundries are higher than those incurred by 
small foundries and lower than those incurred by large foundries, argu- 
ing that medium foundries could incur higher costs than small found- 
ries because they are family-run and higher costs than large foundries 
because they can take advantage of economies of scale. See Domestic In- 
dustry’s Comments on the Commerce Department’s Final Results of 
Redetermination Pursuant to Court Remand (“Domestic Industry’s 
Comments”) at 2. The domestic industry, however, offers no evidence in 
support of these contentions. The domestic industry continues to main- 
tain that the overhead costs of the large Lahore foundry of 23.75 percent 
constitute the best information available. See id. 

Guangdong, on the other hand, maintains that the overhead rate is 
still not low enough. See Guangdong’s Comments at 5. Guangdong pro- 
tests that any comparison of its foundries to the Lahore-based foundry 
is completely inappropriate given the difference in size between them. 
Guangdong’s Comments at 11. Guangdong believes that “[wJhile the 
adjustments undertaken by Commerce ameliorated to some degree the 
disparities, the adjustments did not create comparability.” Jd. at 11. 
Guangdong complains that Commerce ignored superior data on Indian 
overhead costs that Guangdong had submitted. See id. at 7. Guangdong 
believes that Commerce also could have used the overhead data in the 
Pakistan Steel Melters’ Association letter, from which Commerce had 
extracted the foundry size data. See id. at 9-10. Commerce explained its 
rationale for not using the new data by stating: 


We used values from the 1991 cable, rather than values obtained 
in the course of the remand, because the 1991 cable contained infor- 
mation contemporaneous with the period of review, and because 
the components of factory overhead for the “large Lahore based 
foundry” referenced in the 1991 cable are detailed, whereas none of 
the more recent information gathered from Pakistan for the re- 
mand provides such a breakdown for any size foundry. 


Remand Results at 5. 
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The Court finds that Commerce’s determination was supported by 
substantial evidence. The basic premise of Commerce’s analysis comes 
from the 1991 cable, which indicates that foundry size affects overhead 
and that larger foundries incur greater overhead costs than smaller 
foundries. See Remand Results at 7. Commerce obtained new informa- 
tion during the course of its investigation and utilized that information 
to adjust the overhead values of the Guangdong foundries. See id. Spe- 
cifically, Commerce reduced the overhead figure derived in 1991 to ac- 
count for the assumption that the 1991 figure was derived from a large 
foundry, while the Guangdong factories were smaller. See id. at 7-8. 
Such action was permissible according to both the mandate of the CAFC 
and the remand order by this Court. See Sigma III, 117 F.3d at 1410; 
Sigma IT, at *1 

Although the Lahore and the Guangdong foundries are incongruous 
with respect to size, they are alike in other significant respects. For ex- 
ample, the 1991 data is contemporaneous with the period of review, and 
it is also specific to the iron castings industry. The components of the La- 
hore foundry overhead calculation, that is, depreciation of machinery, 
production overhead, refractories and molding costs, were known and 
could be compared to Guangdong’s overhead components. These simi- 
larities between the Lahore and Guangdong foundries are necessary, 
since keeping as many factors constant between the Guangdong and La- 
hore foundries ensures that a fair comparison can be made even when 
the data is adjusted for size. As the government states, “[t]hese ‘details’ 
which make the overhead calculation specific to the type of casting op- 
eration that would produce iron construction castings * * * provide 
Commerce with assurance that the overhead value includes items close- 
ly associated with the castings process used by Guangdong’s suppliers.” 
Defendant’s Comments at 8-9. Thus, once the Lahore data is adjusted 
for size, it is reasonable to assume that it is applicable to the Guangdong 
foundries. 

Guangdong vehemently protests the use of the Pakistani data, believ- 
ing that Commerce should have used the Indian data obtained during 
the course of the 1997 investigation instead. See Guangdong’s Com- 
ments at 16. The proper inquiry upon review of Commerce’s determina- 
tion, however, is whether the particular actions Commerce took were 
supported by substantial evidence, not whether Commerce could have 
used an alternative method or different information. Thus, “the ques- 
tion is whether the record adequately supports the decision of the ITA, 
not whether some other inference could reasonably have been drawn 
Daewoo Elecs. Co. v. United States, 6 F.3d 1511, 1520 (Fed. Cir. 1993); see 
also ee Co. v. United States, 21 CIT ‘ , 965 F. Supp. 40, 
42 (1997) (“It is not within the Court’s domain either to weigh the ade- 
quate quality or quantity of the evidence for sufficiency or to reject a 
finding on grounds of a differing interpretation of the record.”) (citation 
omitted). “Nor does it mean that even as to matters not requiring exper- 
tise a court may displace [Commerce’s] choice between two fairly con- 
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flicting views, even though the court would justifiably have made a 
different choice had the matter been before it de novo.” Universal Cam- 
era Corp. v. NLRB, 340 U.S. 474, 488 (1951). Because Commerce’s deter- 
mination was supported by substantial evidence, Commerce is affirmed. 


III. Antidumping Percentage 


D&L and Guangdong maintain that Commerce incorrectly calculated 
the antidumping percentage, resulting in an overstatement of the mar- 
gin. See D&L’s Comments at 5; Guangdong’s Comments at 16. Specifi- 
cally, they claim that the entered value formula was incorrect because 
the denominator used in calculating the dumping percentage errone- 
ously contained the value for foreign inland freight. See D&L’s Com- 
ments at 5-6; Guangdong’s Comments at 17-18. 

D&L and Guangdong had multiple opportunities to raise this argu- 
ment before Commerce and before this Court and failed to do so. The 
government, therefore, claims that D&L and Guangdong should not be 
permitted to raise the issue at this late stage of the proceedings. See 
Def.’s Comments at 13. D&L and Guangdong admit that the error could 
have been found earlier. See D&L Supply Company’s and Guangdong 
Metals & Minerals Import & Export Corporation’s Rebuttal to Defen- 
dant’s Reply Comments Upon the Remand Results (“Rebuttal”) at 14. 

The issue before the Court, therefore, involves determining the prop- 
er juncture in the administrative and judicial process at which claims 
need to be raised in order to be decided on their merits. The Court agrees 
with the government that D&L and Guangdong should not be permitted 
to raise this issue. “It is well established that ‘[a] reviewing court usurps 
the agency’s function when it sets aside the administrative determina- 
tion upon a ground not theretofore presented and deprives the [agency] 
of an opportunity to consider the matter, make its ruling, and state the 
reasons for its action.’” Budd Co., Wheel & Brake Div. v. United States, 
15 CIT 446, 452, 773 F Supp. 1549, 1554 (1991) (quoting Unemployment 
Compensation Comm’n v. Aragon, 329 U.S. 143, 155 (1946)); see AIM- 
COR v. United States, 141 F.3d 1098, 1111 (Fed. Cir. 1998) (Party was 
precluded from raising “issue de novo before the court when it failed to 
present the issue during the applicable comment period.”); 28 U.S.C. 
§ 2637(d) (1988) (“[T]he Court of International Trade shall, where ap- 
propriate, require the exhaustion of administrative remedies.”). Be- 
cause D&L and Guangdong could have brought this issue before 
Commerce during multiple earlier opportunities and failed to do so, the 
Court will not consider it on its merits. 

IV. Packing Value 


D&L and Guangdong protest Commerce’s refusal to correct alleged 
errors in the packing expenses used to calculate each company’s FMV. 
See Rebuttal at 15. The parties claim that packing expenses are calcu- 
lated as a percentage of the cost of manufacture (“COM”) and that every 
time an input such as the cost of freight changes, the COM changes. See 
D&L’s Comments at 10. They argue, therefore, that the cost of packing 
should be automatically adjusted as are other percentages of prior costs. 
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See id. D&L and Guangdong also claim that because the packing value 
should change automatically, it was not necessary to raise this issue ear- 
lier. See id. 

D&L and Guangdong had brought this issue before Commerce after 
issuance of the Draft Remand Results. Commerce responded that 


[b]ecause the packing adjustment is not directly affected by the re- 
calculation of inland freight, because these respondents did not 
timely raise this issue before the Court, and because the Court has 
not included such a change in the remand order, in the interest of 
finality the Department has not made this change. 


Remand Results at 20. Commerce maintains that “the same constant 
values, rather than a percentage of COM, have been part of the pro- 
gramming with respect to the packing adjustment since the final results 
of the original reviews, for which programs were created in 1991.” Def.’s 
Comments at 14. Commerce claims that because D&L and Guangdong 
failed to raise this argument in the original suit, before Commerce dur- 
ing the 1994 remand or in their comments to the Court following the 
1994 remand, Commerce “continued to use the constant amounts, rath- 
er than the ‘COM times 1.5 percent’ formula, in the final results of re- 
mand.” Jd. at 16. 

The Court will not reach the merits of D&L and Guangdong’s conten- 
tions. D&L and Guangdong maintain that the packing expense should 
be calculated as a percentage of COM, while Commerce applied the 
packing figure as a constant value. Thus, there is a fundamental dispute 
concerning the type of methodology Commerce should have used in cal- 
culating packing expenses and whether it resulted in error. Because the 
dispute centers on whether Commerce’s method was erroneous, the 
Court cannot simply order that the expenses be recalculated. 

The dispute concerning methodology is exactly the type of claim that 
D&L and Guangdong should have brought forth earlier in this case’s 
long procedural history. The Court is not persuaded by D&L and Guang- 
dong’s argument that “[i]t was only when the COM was reduced signifi- 
cantly as a result of the remands that the error became noticeable—as 
well as meaningful.” Rebuttal at 16. “Judicial economy, fairness to the 
parties and the need to fulfill Congress’s intent of prompt resolution of 
these matters requires that errors of methodology, data selection, cal- 
culation, etc. all be raised at the outset, unless some extraordinary fac- 
tor supports relief at a later date.” IPSCO, Inc. v. United States, 965 F.2d 
1056, 1062 (Fed. Cir. 1992) (citation omitted). There is no such extraor- 
dinary factor here. Although ensuring the accuracy of final determina- 
tions is one countervailing factor,° here, it is greatly outweighed by 
considerations of fairness and finality, especially since D&L and Guang- 
dong had several opportunities to discover and contest the alleged error. 
To allow the parties to bring an overdue claim simply because they did 
not notice the allegedly erroneous calculation provides no incentive for 


5 See Serampore Indus. Put. Ltd. v. United States, 12 CIT 825, 834, 696 F Supp. 665, 673 (1988) 
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the parties to perform a diligent review of the record and to raise claims 
at the earliest reasonable opportunity. 

Because the issue pertaining to packing expenses was not timely 
raised, the Court will not consider it on its merits. Commerce is af- 
firmed. 


CONCLUSION 


Commerce has abided by the Court’s instructions on all matters, in- 
cluding that pertaining to the “all others” rate. See Sigma II, at *1; Re- 
mand Results at 8. Commerce’s determination is affirmed in its entirety. 
Because all other issues have been previously decided, this case is here- 
by dismissed. 


(Slip Op. 00-17) 
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OPINION 


RESTANI, Judge: On May 5, 1999, the court remanded the final results 
of the Department of Commerce, International Trade Administration 
(“Commerce” or “the Department”) in Canned Pineapple Fruit from 
Thailand, 63 Fed. Reg. 7,392 (Dep’t Commerce 1998) (final results of 
antidumping duty admin. rev.) [hereinafter “Final Results”). See Thai 
Pineapple Canning Indus. Corp. v. United States, No. 98-03-00487, 
1999 WL 288772 (Ct. Int’! Trade May 5, 1999) [hereinafter “Thai Pine- 
apple” ).! The case concerned a challenge by Thai Pineapple Canning In- 
dustry Corp., Ltd. (“TPC”) and Mitsubishi International Corp. (“MIC”) 


1 Familiarity with the court’s earlier opinion is presumed 
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(collectively “TPC”) to the Department’s Final Results. In its remand 
instructions, the court instructed Commerce to (1) reconsider the date 
of sale, (2) reconsider the matching of costs to sales on a fiscal year basis 
for cost of production (“COP”) and constructed value (“CV”) purposes, 
and (3) recalculate the constructed export price (“CEP”) profit calcula- 
tion. Thai Pineapple, 1999 WL 288772, at *11. Because neither TPC nor 
Commerce had an adequate opportunity to address the assessment rate 
of entries made after the final determination in the original less-than- 
fair-value investigation, that issue was remanded to provide the parties 
a further opportunity to brief the issue. Thai Pineapple, 1999 WL 
288772, at *2. The court upheld Commerce’s use of a single assessment 
rate for the period of review (“POR”). Id. at *10-11. 

Commerce issued its remand determination on September 2, 1999. 
See Final Results of Redetermination Pursuant to Court Remand: Thai 
Pineapple Canning Industry Corp., Ltd., and Mitsubishi International 
Corp. v. United States, Court No. 98-03-00487 (hereinafter “Remand 
Results” or “RR”. 


JURISDICTION AND STANDARD OF REVIEW 
The court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (1994). In 
reviewing final determinations in antidumping duty investigations, the 
court will hold unlawful those agency determinations which are unsup- 
ported by substantial evidence on the record, or otherwise not in accor- 
dance with law. 19 U.S.C. § 1516a(b)(1)(B)(i) (1994). 


I. Date of Sale 
A. Background 


In the Final Results, Commerce used the date of contract for purposes 
of determining the date of sale for export price (“EP”) sales and third 
country sales. Final Results, 63 Fed. Reg. at 7,394-95. The court found 
that Commerce’s policy as of the time of its review of TPC was to use 
invoice date for date of sale, absent a significant reason to do the con- 
trary. See Thai Pineapple, 1999 WL 288772, at *5-6. The court therefore 
remanded for Commerce to state whether there was “another reason for 
rejecting invoice date” and to “square its reasoning with its other con- 
temporaneous determinations.” Jd. at *6. Inthe Remand Results, Com- 
merce reconsidered the date of sale determination, and again concluded 
that “contract date remains the appropriate date of sale for TPC’s third 
country sales, based on the record in this case.” RR, at 13. The Depart- 
ment states that this decision is consistent with its date of sale method- 
ology in contemporaneous determinations. Id. 


B. Discussion 


TPC argues that Commerce has not provided an adequate explana- 
tion for not utilizing invoice date as date of sale in its remand determina- 
tion. 

The Department announced a new policy, applicable to this case, of 
using invoice date for date of sale unless there is information indicating 
that date of contract should be used because all material terms of the 





se 


ommert 


in C 
1ent to u 


Y 





U.S. COURT OF INTERNATIONAL TRADE 91 


1999 WL 288772, at *3.° The court also found that Commerce had pre- 
viously “adjusted for changes in costs over the POR or matched costs to 
POR sales more specifically than it did here.” Jd. The court noted that in 
Fujitsu Gen. Ltd. v. United States, 88 F.3d 1034 (Fed. Cir. 1996), the Fed- 
eral Circuit sustained the use of annual weighted-average COP in calcu- 
lating FMV, and that this was what TPC was seeking: “they want costs 
for a fiscal year matched to sales for a fiscal year.” Thai Pineapple, 1999 
WL 288772, at *3. The court instructed Commerce to revisit the issue 
and “reanalyze the data to determine whether TPC has provided suffi- 
cient data to match costs to appropriate fiscal year sales. If it has, in the 
absence of any proper antidumping policy reason * * * Commerce must 
proceed as it has in the past and match fiscal year costs with sales.” Jd. at 
*4. 

On remand, Commerce recalculated separate costs for fiscal years 
1995 and 1996. Remand Results, at 11. “Where CV is the basis for nor- 
mal value, we have matched 1995 U.S. sales to 1995 CVs, and have 
matched 1996 U.S. sales to 1996 CVs. With respect to the sales-below- 
cost test, we have tested 1995 comparison market sales against 1995 
costs, and have tested 1996 comparison market sales against 1996 
costs.” Id. Third country sales made in December 1994, and used in the 
margin calculation, were tested against 1995 costs. Jd. Commerce stated 
that it believed 1995 annual costs were representative of December 
1994, “and that the use of December 1994 sales pursuant to the contem- 
poraneity requirement does not warrant a departure from our practice 
of using POR costs.” Jd. TPC argues that the failure to use 1994 costs 
does not conform to the court’s remand instructions. Commerce count- 
ers that its longstanding policy is to use costs incurred during the POR 
for its COP and CV costs analysis. Remand Results, at 12. 


B. Discussion 


The matching of costs actually puts two issues before the court: 1) the 
basis on which sales must be matched to costs (i.e. fiscal year, semi- 
annually, etc.) and 2) whether costs incurred outside of the POR, or peri- 
od of investigation (“POI”), should be matched to the sales made during 
the same year whether or not the sales are within the POI or the POR. 
The court ruled on the first issue in Thai Pineapple, and on remand 
Commerce generally used fiscal year costs. The court finds that the use 
of fiscal year costs adequately addresses the issue of TPC’s rising pine- 
apple costs, and sustains the use of separate weighted-average costs for 
1995 and 1996. The Department’s decision to use only POR costs, how- 
ever, now raises the second issue. 

Sections 1677b(b)(3)(A) and 1677b(e)(1) of Title 19 require that in 
calculating COP and CV, the Department use costs “during a period 
which would ordinarily permit the production” of the foreign like prod- 
uct or the merchandise, “in the ordinary course of business.” 19 U.S.C. 


3 The court noted TPC’s calculations reflecting a[ }% rise in fresh pineapple costs per carton of CPF from 1994 to 
1995 anda[ ]% increase from 1994 to 1996. The price per standard carton in 1994 was[ ]baht,[ ]bahtin 1995 and[ ] 
baht in 1996. Thai Pineapple, 1999 WL 288772, at *2, n.4. 
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§ 1677b(b)(3)(A) & 1677b(e)(1) (1994). The period to be used is not fur- 
ther defined in the statute, nor does the statute dictate the methodology 
Commerce must use to calculate COP or CV. See AK Steel Corp. v. United 
States, No. 96-05-01312, 1997 WL 728284, at *5 (Ct. Int’| Trade Nov. 14, 
1997) (statute does not “address the method by which Commerce must 
calculate the COM” for either COP or CV). Therefore, pursuant to Chev- 
ron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 
842-43 (1984), the court must defer to the agency’s reasonable inter- 
pretation of this statute. Commerce is directed, however, to determine 
COP as “accurately as possible.” Cinsa, S.A. de C.V. v. United States, 966 
F Supp. 1230, 1239 (Ct. Int’] Trade 1997) (quoting Timken Co. v. United 
States, 18 CIT 1, 10, 852 F Supp. 1040, 1049 (1994)). Commerce states 
that its longstanding practice is to use the cost of manufacturing 
(“COM”)4 during the POI/POR for its COP and CV calculation. The fact 
that a practice is longstanding, however, is only justification for the 
practice’s use if it is also reasonable and in accordance with law. See Mit- 
subishi Heavy Indus., Ltd. v. United States, 15 F. Supp.2d 807, 813-14 
(Ct. Int’] Trade 1998) (approving Commerce’s test because it was both 
longstanding and consistent with law). 

Commerce analyzes costs based on the cost to produce the merchan- 
dise during the period in which sales are being made, “as opposed to the 
cost to produce each of the particular sales made during the reporting 
period.” Remand Results, at 12. Commerce therefore requests that re- 
spondents report the weighted average production data based on costs 
incurred during the POI/POR. Stainless Steel Bar from Spain, 59 Fed. 
Reg. 66,931, 66,938 (Dep’t Commerce 1994) (notice of final determina- 
tion of sales at LTFV). Commerce departs from this practice in unique 
circumstances, “such as when production did not occur during the peri- 
od of investigation.” Id. “[A]bsent strong evidence to the contrary, the 
Department assumes that the cost structure during the POI is represen- 
tative and can be used to calculate an estimate of the cost of production.” 
Id. Commerce recognizes that the statutory language is broad enough to 
accommodate calculating COP and CV on a different basis, but it has 


4 Commerce’s standard practice in calculating COP and CV is to use COM, rather than cost of goods sold (“COGS”), 
because COM “represents the cost to manufacture the product during the period.” Certain Preserved Mushrooms from 
Indonesia, 63 Fed. Reg. 72,268, 72,273 (Dep't Commerce 1998) (notice of final determination of sales at LTFV). The 
Department states that it does not generally use COGS because of concerns over the inclusion of the value of inventory 
from a previous period. Jd. COGS is an accounting method used to measure costs. Inventory value is an issue when 
using COGS because COGS is calculated by “(1) adding the cost of goods manufactured to the beginning finished goods 
inventory so as to find the total amount available for sale and then (2) subtracting the ending finished goods inventory.” 
Robert N. Anthony & James S. Reece, Accounting Principles 146 (6th ed. 1989). Because inventory can be valued in 
different ways, Commerce expresses concern that costs based on COGS may vary depending on the method selected 
Gov't Supplemental Br. at 5 (citing Accounting Principles at 151: “the choice of [inventory] method can have a signifi- 
cant effect on net income.”). In contrast, using COM during the period “normally covers the period needed to produce 
—™ merchandise just prior to export and excludes the changes in inventory.” Mushrooms, 63 Fed. Reg. at 
72,273. 

The court requested further briefing on the Department's use of COM, rather than COGS, which clarified that TPC 
did not, in fact, request that Commerce utilize a COGS methodology. Although TPC says that COGS would be a more 
appropriate methodology, it submitted its costs based on COM for each fiscal year (1994, 1995, and 1996) and it re- 


quests that separate fiscal year COM be used for each period. TPC Supplemental Br. at 4, 5, & 9. The court, therefore, 
need not resolve whether COGS should be used. 
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chosen to use costs during the POR/POI as a “consistent and predictable 
approach.” Remand Results, at 27. 


In some instances, the cost of manufacturing the particular product 
sold during the POR/POI is higher than the cost of the identical 
product manufactured during the POR/POI; however, sometimes it 
is lower. We believe that having a consistent and predictable ap- 
proach as to which method we use eliminates results-oriented argu- 
ments regarding which approach to take in a given case. 

Id. 


In requesting that Commerce deviate from the standard practice in 
this case, TPC relies principally on two determinations: Sweaters Whol- 
ly or in Chief Weight of Man-Made Fiber from Taiwan, 55 Fed. Reg. 
34,585 (Dep’t Commerce 1990) (final determination of sales at LTFV) 
(hereinafter “Sweaters”] and Fresh and Chilled Atlantic Salmon from 
Norway, 58 Fed. Reg. 37,912 (Dep’t Commerce 1993) (final results of an- 
tidumping duty admin. rev.) [hereinafter “Salmon”]. The court found 
that these determinations supported an adjustment for changes in costs 
over the POR and matching costs to sales more closely than was done in 
the original Final Results. See Thai Pineapple, 1999 WL 288772, at 
*3-4. 

In Sweaters, the Department departed from using annual average 
unit costs because there was a significant variation between what was 
produced during the POI and what was sold during the POI. 55 Fed. Reg. 
at 34,596. Instead the Department used actual costs incurred during the 
period of production. Id. This reasoning, however, does not require us- 
ing costs from outside the POR in the case of TPC because there was no 
difference between the CPF produced during the POR and the CPF sold 
during the POR. In Salmon, the Department did not use a single cost of 
cultivation (“COC”) for the entire eighteen month POR. The court dis- 
cussed Salmon in Thai Pineapple and found the reasoning in Salmon 
justified a closer matching of costs to sales: 


[G]iven the fluctuations of farmers’ costs during the POR, the ease 
with which different generations’ COC can be segregated and the 
fact that we have calculated separate 1990 and 1991 processing 


costs for respondent * * * we believe that it is reasonable to use sep- 
arate 1990 and 1991 COCs. 


Thai Pineapple, 1999 WL 288772, at *4 (quoting Salmon, 58 Fed. Reg. at 
37,913). Commerce’s explanation that the particularity of salmon cul- 
tivation (a typical salmon harvest averages eighteen to twenty-four 
months),° requires the use of non-POR costs is reasonable. CPF does not 
have the particularities of the subject merchandise in Sweaters or Salm- 


5 Fresh and Chilled Atlantic Salmon from Norway, 56 Fed. Reg. 7,661, 7,662 (Dep’t Commerce 1991) (final deter- 
mination of sales at LTFV) (“Because the growth cycle of the subject merchandise is approximately 18 to 24 months, we 
requested production costs for the previous two to three years”) 
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on which would necessitate the use of non-POR costs.® Moreover, a clos- 
er matching of costs to sales was achieved upon remand in this case. 

TPC insists that the Department should have used 1994 COM in the 
calculation of CV for comparison with U.S. sales of goods manufactured 
in 1994’ and for the COP calculation for testing third-country sales of 
goods manufactured in 1994.8 TPC Comments at 2. TPC states that 
sales observations with invoice dates in October through December of 
1994 “were excluded pursuant to the sales below cost test.” TPC Com- 
ments at 6 n.6 & Ex. 1 (citing Commerce’s “Below Cost HM Sales” 
table). TPC alleges that the 1995 costs are not representative of 1994 
sales. Although TPC’s 1994 weighted-average costs may be somewhat 
lower than the 1995 costs,’ this is not an investigation of 1994 sales, and 
only very year-end 1994 third-country and U.S. sales were used in the 
margin calculation.!° Remand Results, at 11. 

Because the statute permits Commerce to determine the period 
“which would ordinarily permit the production” of the foreign like prod- 
uct or the merchandise, “in the ordinary course of business,” it was not 
unreasonable, under the facts of this case, for Commerce to select fiscal 
years within the POR as the relevant period for calculating costs. The 
court finds that in this case, using separate 1995 and 1996 costs suffi- 
ciently accounts for the rising pineapple costs incurred by TPC, and 
complies with the court’s remand instruction to “match fiscal year costs 
with sales.” Thai Pineapple, 1999 WL 288772, at *4. The court does not 
find that the circumstances of this case warrant using costs from outside 
of the POR, and therefore sustains Commerce’s calculation of COP and 
CV based on 1995 and 1996 COM. 


III. Inclusion of U.S. Interest Expenses in Denominator of CEP Profit 
Ratio 


A. Background 


The court found that Commerce’s calculation of CEP profit differed 
from the approach set out in the statute. Thai Pineapple, 1999 WL 
288772, at *7 (citing 19 U.S.C. § 1677a(f)(1)-(2)(A) (1994)). In the Final 
Results, Commerce calculated CEP profit by computing the ratio of total 


© In Stainless Steel Bar from India, Commerce also deviated from its usual practice and used cost information from 
outside the POR because of limited production of the subject merchandise during the POR. 62 Fed. Reg. 4,029, 
4,030-31 (Dep’t Commerce 1997) (final results of new shipper antidumping duty admin. rev.). Limited production is 
not a concern in the case of TPC. 

‘ Although TPC speaks of goods manufactured in 1994, the record does not reveal in which year goods were 
manufactured 

5 TPC had reported five months of third-country sales invoiced in 1994. TPC Br. at 9-10. This was in response to 
Commerce’s request that TPC report all sales in the third-country for a period commencing 90 days prior to the first 
date of sale in the United States. Because Commerce based date of sale on date of contract, and the date of contract 
preceded the date of entry into the United States by several months, “the first date of sale on an EP sale to the United 
States [resulting in an entry] during the POR * * * took place in November 1994 and TPC was required to report sales 
in Germany commencing with invoices issued in August 1994, 90 days before.” TPC Br. at 10, n.25. The “90/60” day 
contemporaneity window exists because Commerce limits the universe of potential matches to those sales “within 90 
days before and 60 days after the month of the US. sale.” E.J. DuPont de Nemours & Co. v. United States, No 
96-11-02509, 1998 WL 42598, at *13 (Ct. Int’ Trade Jan. 29, 1998) 

9 The finished product costs rose by [ ]% from 1994 to the first half of 1996, but only rose by[ 1% from 1994 to 1995 
Thai Pineapple, 1999 WL 288772, at *2 n.4. Using separate fiscal year costs has therefore narrowed the cost increase 
experienced by TPC because 1995 costs were used instead of the single weighted-average cost for the entire POR 
10 It is not clear what effect using invoice date for date of sale will have on the use of sales and costs from outside the 


POR 
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profit to total expenses and multiplying that ratio, on a transaction-by- 
transaction basis, by reported U.S. selling expenses. Final Results, 63 
Fed. Reg. at 7,395. The court held that the statute intended that “profit 
would be allocated to U.S. sales in the same ratio as United States selling 
expenses are to total expenses.” Thai Pineapple, 1999 WL 288772, at *7 

Furthermore, 19 U.S.C. § 1677a(f) requires that the “statutory ratio ap- 
plied to ‘actual profit’ for purposes of calculating CEP profit must be cal- 
culated on a proportional basis.” Jd. at *8. Commerce was directed to 
demonstrate on remand that the total expense denominator of the ratio 
to be applied to total actual profit to obtain the CEP profit adjustment 
contains all interest expenses eee those relating to U.S. sales) as 


required by 19 U.S.C. § 1677a(f)(2)(C). Thai Pineapple, 1999 WL 
288772, at *9. 


B. Discussion 


For cost of production purposes respondent reports total interest ex- 
penses covering inventory carrying costs and credit extension expenses. 
See TPC Section D Questionnaire (Sept. 5, 1996), at D-25, field 10.0, PR. 
Doc. 11 (requesting net interest expense incurred by company in con- 
nection with production and sale of foreign like product).!* For price ad- 
justment purposes, however, Commerce requires respondents to impute 
interest expenses separately for U.S. sales, even though companies may 
not account for such expenses separately, because, inter alia, relevant 
differences between U.S. and “home” market sales must be accounted 
for. See e.g., 19 U.S.C. § 1677b(a)(6)(C)(iii) (1994) (circumstances of 
sales adjustment). It is this separate U.S. sales figure which TPC wishes 
included in the denominator. It also appears true, as TPC alleges, that 
the manner of calculating U.S. imputed interest expenses may result in 
some cases in amounts which are not fully reflected in the total interest 
expenses figure which is used in the denominator of the CEP profit ra- 
tio. See TPC Section C Questionnaire (Sept. 5, 1996), at C-21, field 36.0, 
PR. Doc. 11 (Commerce’s instructions regarding reporting U.S. credit 
expense). Nonetheless, Commerce argues its method will avoid double 
counting, and that also appears to be true as to the normal case. 

Theoretically, the total expenses denominator would reflect the inter- 
est expenses captured in the U.S. sales expenses numerator specified in 
19 U.S.C. § 1677a(f)(2)(B), as well as “home” market interest expenses, 
because the total expenses denominator is derived from a net unit figure 
based on all company interest expenses without regard to sales destina- 
tion. The lines of computer program results cited by Commerce general- 
ly support the theory. See RR, at 23 n.21 (citing computer lines from 


11 Commerce states in the Remand Results that the annual interest amount reported as part of COP/CV reflects the 
costs of carrying merchandise in inventory and extending credit for the following reasons 


The annual interest expense incurred by a company, and reported as an element of COP/CV, will reflect the extent 
to which the company aoe not immediately receive payment upon production of the merchandise, i.e., the oppor- 
tunity cost of having the merchandise sit in inventory prior to sale, and of extending credit after the sale. To the 
extent that a company incurs a longer waiting period between production and payment, it will not have recourse to 
— funds and will generally incur greater financial expenses relative to receiving payment immediately upon 
production. 


RR, at 20-21. 





96 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 11, MARCH 15, 2000 


Computer Program for Draft Results of Redetermination which show in- 
clusion of interest expenses in COP inclusion of interest expense in US. 
cost and CV, and inclusion of these costs in “Total Expenses” in the CEP 
profit calculation).!* The issue is whether there is some peculiarity of 
this case that belies the relevancy of the theory. 

TPC has not established that there is any great discrepancy here. For 
example, it does not demonstrate a distortion caused by differing ex- 
penses over time. Nor does it allege that in this case there can be no 
double counting because it had no or little actual U.S. interest expenses, 
but only imputed U.S. expenses.' agai alleges nothing to counter 
Commerce’s reasoning on this point rdingly, the court sustains 
Commerce’s CEP profit calculation 
IV. Assessment rate for entries made after the final LT FV determination 
A. Background 

The remaining issue on remand relates to the propriety of Com- 
merce’s assessment rate calculations. Commerce increased the cash de- 
posit rate for entries of er ject merchandise made after the final less 
than fair value (“LTFV”) determination, but before the International 
Trade Commission ( “ITC” ) final affirmative injury determination. Re- 
mand Results, at 2. This rate was higher than the estimated duty rate 
from the preliminary LTF'V determination. Compare Notice of Amended 
Preliminary Determination: CPF From Thailand, 60 Fed. Reg. 9,820, 

821 (Dep’t Commerce 1995) (all others rate 3.92 percent) w ith Final 
Determination of Sales at LTFV: CPF From Thailand, 60 Fed. Reg. 
29,553, 29,571 —- Commerce 1995) (all others rate 25.76 percent).! 
The statute establishes a cap period for the assessment rate on entries 
made between Commerce’s preliminary LTFV determination and the 
ITC’s final affirmative injury determination. See 19 U.S.C.A. § 1673f(a) 
(West Supp. 1999). 

The court remanded the issue regardi ng assessment rates during the 
cap period to allow the parties an adequate opportunity to address the 
issue. Thai Pi neapple, 1999 WL 2887 72, at *2. TPC argues that Com- 
merce erred in adopting the second and higher assessment rate as the 
cap for entries made after the final determination, but before the ITC’s 
final injury determination. TPC contends that the statute requires that 
Commerce cap the amount of duties collected at the rate established in 

the preliminary LTFV determination. 


B. Discussion 


Commerce’s longstanding practice has been to calculate separate as- 
sessment rates during the cap period: one for the time between the pre- 


yurt dated No 
i137 ; 
*” The court does not address whether these ar 

ee : 

“* The amended preliming ary LTF'V determinatic 1995, the final determination was 
published on June 5, 1995, and the ITC’s final affirn published on July 19, 1995. See 
CPF From Thailan d, 60 Fed. Reg. at 9,820 (notice of ame tation); CPF From Thailand, 60 Fed 
Reg. at 29,553 (final determination of sales at LTFV); CPF Fro: hailand, 60 Fed. Reg. 37,073 (ITC 1995) (ITC deter- 
mination of material injury) 





U.S. COURT OF INTERNATIONAL TRADE 97 


and final determination, and another between the final 
deter wiishabiene and the ITC’s final determination. That the practice is 
longstanding is not sufficient to justify its application, however, it is also 
reasonable. See Mitsubishi, 15 F. Supp.2d at 813-14 (approving Com- 
merce’s test because it was both longstanding and consistent with the 
law); cf Sonco Steel Tube Div. v. United States, 12 CIT 745, 749-52, 694 
F Supp. 959, 962-65 (1988) (rejecting ITA argument regarding long- 
standing practice because pract ice not explained). 
The statutory section at issue is the “Deposit of estimated antidump- 
ing duty under section 1673b(d)(1)(B) of this title,” which provides as 
follows: 


If t 


fthe amount of a cash deposit, or the amount of any bond or oth- 
er security, required as security = an estimated antidumping duty 
under section 1573b(d)(1)(B) of this title is different from the 
amount of the antidumping aus determined under an antidump- 
ing duty order published under section 1673¢ of this title, then the 
difference for entries of merchandise entered, or withdrawn from 
wareho use, for consumption before notice of the affirmative deter- 
ination “ the Commission [ITC] under section 1673d(b) of this 
title i is published shall be— 
head to the extent that the cash deposit, bond, or 
other security is lower than the duty under the order, or 

(2) refunded or released, to the extent that the cash deposit, 
bond, or other security is higher than the duty under the order. 
19 U.S.C.A. § 1673f(a). Commerce’s regulation, in effect during the first 
administrative review, states the Department’s interpretation of this 
section. See 19 C.ER. § 353.23 (1996). It provides that if the duties as- 
sessed in either the preliminary or final determination by Commerce 
differ from the duties assessed in an administrative review, Commerce 

will instruct Customs accordingly.'® 
Section 1673b(d) addresses the effect of Commerce’s preliminary de- 
termination in the LTFV investigation. 19 U.S.C. § 1673b(d) (1994). Un- 
der section 1673b(d), if Commerce’s preliminary determination is 
affirmative, Commerce estimates the weighted average dumping mar- 
gin for expo and producers individually investigated, and deter- 
mines an all-others rate. 19 U.S.C. § 1673b(d)(1)(A)(i)-(ii). Commerce 


oms Service t disregarc 
s eutidumaging dutie 
re than the dumping mar 


1999), diffe: 
DOsit cap in counterv ailing ae cases. T ‘ 
3 ietermination are “provisional du es,” 
final duties herwise, there has been no substantiv 
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then orders the posting of a cash deposit, bond, or other security, and the 
suspension of liquidation of entries. 19 U.S.C. § 1673b(d)(1)(B)-(2). 
Pursuant to 19 U.S.C. § 1673d (1994), at the time of Commerce’s final 
affirmative determination, Commerce again determines the estimated 
weighted average dumping margin and orders the posting of a cash de- 
posit, bond, or other security on entries of subject merchandise in an 
amount based on the estimated weighted average dumping margin or 
the estimated all-others rate. 19 U.S.C. § 1673d(c)(1)(B)(i)-(ai). 

The court has previously determined that nothing in section 1673f(a) 
prevents Commerce from applying two different assessment caps and, 
indeed, that this practice is reasonable and in accordance with law. See 
Daewoo Elecs. Co. v. United States, 13 CIT 253, 712 F. Supp. 931 (1989), 
aff'd in part, rev'd on other grounds, 6 F.3d 1511 (Fed. Cir. 1993).!’ The 
plaintiff in Daewoo presented the same types of arguments as TPC does 
here, asserting that the language of section 1673f(a) requires that the 
assessment rate be capped at the rate established in the preliminary de- 
termination. Daewoo, 13 CIT at 275, 712 F. Supp. at 951. The actual as- 
sessment of antidumping duties does not occur until Commerce 
conducts its first administrative review of entries subject to an anti- 
dumping order. Jd. at 276, 712 F. Supp. at 952. The court in Daewoo held 
that 19 U.S.C. § 1673f(a) does not “impose a limitation on the actual as- 
sessment rate by the rates established in the ITA preliminary deter- 
mination, but requires only that the amount of duties assessed on 
entries made prior to the ITC final determination should be ‘disre- 
garded, to the extent the cash deposit collected is lower than the duty.’” 
Id. (quoting 19 U.S.C. § 1673f(a)(1) (1988)). 

Section 1673b(d) authorizes Commerce to order the suspension of lig- 
uidation and the collection ofa cash deposit, bond, or other security, pur- 
suant to the Department’s preliminary affirmative determination. 19 
US.C. § 1673b(d). In Daewoo, the court found that the reference to 19 
U.S.C. § 1673b(d)(2) in 19 U.S.C. § 1673f(a) did not “limit Commerce’s 
authority to adjust those preliminary rates in their subsequent final de- 
termination in LTF'V investigations.” Daewoo, 13 CIT at 277, 712 F 
Supp. at 952. The court also noted that the legislative history to 19 
U.S.C. § 1673b(d)(2) supported the conclusion that the preliminary de- 
posit rates could be adjusted when more accurate information became 
available. Id. (citing S. Rep. No. 96-249, at 65 (1979), reprinted in 1979 
U.S.C.C.A.N. 381, 451). Moreover, 19 U.S.C. § 1673d(c)(1)(C) authorizes 
Commerce to order the suspension of liquidation and the posting of the 
cash deposit after a final affirmative determination where there has 
been a negative preliminary determination. Section 1673d(c)(1)(C) ref- 
erences the authorization provision of section 1673b(d)(2) regarding the 
suspension of liquidation. In Daewoo, the court held that the reference 
to this authorization provision in section 1673b(d) “indicates that that 


17 Daewoo interpreted tne 1988 version of the statute. For the reasons discussed herein, the differences between the 
1994 and 1988 statutory sections at issue are inconsequential. Therefore the court finds that the differences in the 


statute do not affect the Daewoo court's analysis. All references to the statute will be to the 1994, or most recent ver- 
sion 
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provision granted Commerce a continuing authority to suspend liquida- 
tion and to collect estimated duty deposits.” Daewoo, 13 CIT at 277, 712 
F. Supp. at 953. 

TPC maintains that Daewoo was wrongly decided, based on a plain 
reading of 19 U.S.C.A. § 1673f(a). Relying on Chevron, 467 US. 837, 
TPC asserts that the court erred when it looked to legislative history be- 
cause the statute is clear, preventing the need to look beyond its plain 
language. The court does not agree. As noted by Commerce, the statute 
is silent with regard to the application of a cap between the time of Com- 
merce’s final determination and the ITC’s final determination. The 
court in Daewoo therefore properly considered the legislative history in 
determining that Commerce’s practice was in accordance with law. 

In Daewoo, the court carefully analyzed the interplay of section 
1673f(a) with sections 1673b and sige as well as os overall op -eagain 
and purpose of the statute. Daewoo, 13 CIT at 276-77, 712 F. Supp. < 
952-53. The court noted that oladntitt s arguments ignored “the ell i- 
sional nature of duties which are imposed as a result of the final deter- 
mination and which also serve merely as estimated duty until the actual 
assessment rates are established as a result of the administrative re- 
view.” Id. at 278, 712 F. Supp. at 953. Plaintiffs interpretation of 19 
U.S.C. § 1673f(a) in Daewoo would have rendered “meaningless the me- 
ticulous calculations required under the Act in both the final determina- 
tions of L JT FV investigations and final results of the first administrative 

review.” Id.® 

TPC alternatively argues that the changes made to the statute, pur- 
suant to the Uruguay Round Agreements Act (“URAA”), Pub. L. No. 
103-465, 108 Stat. 4809 (1994), require that Commerce change its inter- 
pretation of section 1673f(a). The court finds that the changes to the 
relevant statutory provision were minor, and do not undercut — 
merce’s practice. The changes made to 19 U.S.C.A. § 1673f(a)(1)-(2), by 
amendment in 1996, are inconsequential. For semua the amendment 
replaced the words “cash deposit” for “cash deposit, bond, or other secu- 
rity.” Compare 19 US.C.A. § 1673f(a)(1)-(2) (West Supp. 1999) with 19 
U.S.C. § 1673f(a)(1)-(2) (1988). 

The amendments made to 19 U.S.C. § 1673b(d) were also minor. The 
subsection was restructured and vesaveiiacetl and the 1994 version 
states with greater clarity the Department’s responsibilities after a pre- 
liminary affirmative determination. Compare 19 U.S.C. § 1673b(d) 

(1994) with 19 U.S.C. § 1673b(d) (1988). Likewise the 1994 amendments 


45 As noted by Commerce in one of its early applications of the tw 


the policy results in a more accurate 
assessment of estimated duties 


se the dumping margin established in the fin 
urties have had an opportunity to comment, it 

the preliminary deposit rate, which was based only i 

time. Acce ordingly, once the final determination is publis hed, 

issued at the final, rather than the preliminary rate 
Color Tel Receivers from Taiwan, 51 Fed. Reg. 46,895, 46,903 (Dep’t Ce ymmerce 1986 
dumping duty admin. rev.), aff'd in part and remanded in part A0C In vu. Un 
F Supp. 314, 319-21 (1989 adhering to reasoning of Daewoo), rev'd on other grounds *. Zenith Ele 
States, 77 F.3d 426 (Fed. Cir. 1996) 


gree of price « discrim 
1 available to the De partir 
estimated duties are collected * * * until the 


S ave Un 
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to 19 U.S.C. § 1673d(c) do not alter the meaning of this section. Compare 
19 U.S.C. § 1673d(c) (1994) with 19 U.S.C. § 1673d(c) (1988). TPC makes 
much of the differences between section 1673d(c)(1)(B) (1988) and sec- 
tion 1673d(c)(1)(B)-(C) (1994). Sections 1673d(c)(1)(B)-(C) of the stat- 
ute state the effect of a final affirmative determination by Commerce. 
The 1988 version of the statute grouped together Commerce’s authority 
to order the suspension of liquidation and the posting of a cash deposit, 
bond, or other security, in cases where it made an affirmative final deter- 
riination after a negative preliminary determination.’ 19 U.S.C. 
§ 1673d(c)(1)(B) (1988). The current version of the statute states that in 
cases of a final affirmative determination, Commerce will order the 
posting of a cash deposit, bond, or other security. 19 US.C. 
3 1673d(c)(1)(B) (1994). In the following subsection, the statute pro- 
vides that in cases of a negative preliminary determination, Commerce 
will order the suspension of liquidation under the authorization pr 
sion of section 1673b.”° Id. 

TPC asserts that the differences in the 1994 statute require that the 
court’s reasoning in Daewoo be discarded. In referring to situations 
where the preliminary determination is negative and the final deter- 
mination is affirmative, the 1994 statute only states that Commerce 
shall order the suspension of liquidation, without stating that Com- 
merce shall order the posting of the cash deposit, bond, or other security. 
The court does not agree that this formulation alters the holding in Dae- 
woo. New section 1673d(c) is more properly read to mean that regard- 
less of the preliminary determination result, Commerce orders the 
posting of a cash deposit, bond, or other security at the time of a final 
affirmative determination. Commerce does not need to order the sus- 
pension of liquidation in a case where the preliminary determination 
was affirmative, because liquidation would already have been sus- 
pended under section 1673b(d)(2). 19 U.S.C. § 1673b(d)(2). Section 
1673d(c)(1)(C) singles out suspension of liquidation in referring to situ- 
ations where the preliminary determination was negative and the final 
determination affirmative, because in such a case the suspension of liq- 
uidation would not have already occurred. See 19 USC. 
§ 1673d(c)(1)(C). Therefore, the change to this section of the statute has 
not altered the basic meaning of the provision, rather, it has clarified 


Oovl- 


19% 1 } 
+/ “(B) in cases where the preliminary determination by the eri 
title was negative, the administering authority shall order under paragraphs (1 
the suspension of liquidation and the posting of a cash deposit, bond, or other 
1988 


90 wm 
“0 The statute currently reads, in relevant part 
c) Effect of final determination 
(1) Effect of affirmative determination by the administering 
If the determination of the administering authority under sub f this section is affirmative, then 
es 


B)(ii) the administering authority shall order the posting of a cash deposit, bond, or « security * * * for 
each entry of the subject merchandise in an amount based on the estimated weighted average dumping mar 
gin or the estimated all-others rate, whichever is applicable, and 

(C) in cases where the preliminary determination by the administering authority under section 1673b(b) of 
this title was negative, the administering authority shall order the suspension of liquidation under section 
1673b(d)(2) of this title. 


19 U.S.C. § 1673d(c) (1994) 
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Commerce’s responsibilities upon making a final affirmative deter- 
mination. 

None of the changes to the statute regard the Department’s assess- 
ment rate capping policy for entries made after Commerce’s final LTFV 
determination, but before the ITC’s final injury determination. Com- 
merce’s interpretation and application of 19 U. S.C.A. § 1673f(a) is rea- 
sonable. If Congress objected to Commerce’s longstanding practice 
regarding assessment caps, and intended to change that practice, it like- 
ly would have expressed such an intent in the legislative history, if not 
within the statutory language itself. _ House Report to the URAA 
states that sections 1673b and 1673d (sections 733 and 735 of the Tariff 
Act) were amended to conform U.S. law more closely to the Uruguay 
Round Agreement, and does not indicate any substantive change in U.S. 
ae H.R. Rep. 103-826(1), at 50-51 (1994), reprinted in 1994 
U.S.C.C.A.N. 3773, 3822-23 


TPC cites no legislative history to support its position that the 1994 


URAA amendments reflect an intent to change Commerce's practice 


under section 1673f(a). Because Commerce’s practice of applying two 
assessment cap rates is reasonable, conforms to thes le and results 
in a more accurate assessment rate, and because TPC offers no weighty 
arguments in its favor, TPC does not persuade this court that Com- 
merce’s policy should be changed. 

For the foregoing reasons, the court olds C —— capping the 
assessment rate between the time of the [FV determination and 
the ITC’s final injury determination at the final LTF'V rate. 


CONCLUSION 

The court finds that there was no reason for Commerce to abandon its 
presumption of using invoice date for date of sale 
Commerce on this issue. Commerce must 
sale purposes on remand. 

The court upholds Commerce’s use of fiscal year costs for COP and CV 
purposes, and the calculation of CEP profit, as well as Commerce’s prac- 
tice regarding the assessment rate applied during the cap period. 


,and therefore reverses 
use invoice date for date of 


Remand results are due within 30 days. Objections thereto are due 15 
days thereafter and responses 11 days thereafter. 
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